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CHAPTER 102

WORKER’'S COMPENSATION

102.01 Definitions. 102.42 Incidental compensation.
102.03 Conditionsof liability. 102.43 Weekly compensation schedule.
102.04 Definition of employer 102.44 Maximum limitations.
102.05 Election by employemwithdrawal. 102.45 Benefits payable to minors; how paid.
102.06 Joint liability of employer and contractor 102.46 Death benefit.
102.07 Employee defined. 102.47 Death benefit, continued.
102.075 Election by sole proprietppartner or member 102.475 Deathbenefit; law enforcement and correctiondicef's, fire fighters, res
102.076 Election by corporate titer. cue squad members, diving team members, national or state guard mem
102.077 Election by school district or private school. bersand emeagency management personnel.
102.08 Administration for state employees. 102.48 Death benefit, continued.
102.11  Earnings, method of computation. 102.49 Additional death benefit for children, state fund.
102.12 Notice of injury exception, laches. 102.50 Burial expenses.
102.125 Fraudulent claims reporting and investigation. 102.51 Dependents.
102.13 Examination; competent witnesses; exclusion of evidence; autopsy 10252 Permanent partial disability schedule.
102.14 Jurisdiction of department; advisory committee. 102.53 Multiple injury variations.
102.15 Rules of procedure; transcripts. 102.54  Injury to dominant hand.
102.16 Submission of disputes, contributions by employees. 102.55 Application of schedules.
102.17 Procedyre,hotice of hearing; witnesses, contempt; testimomedical 102.555 Occupational deafness; definitions
examination. ’ ’

102.56 Disfigurement.

102.565 Toxic or hazardous exposure; medical examinationgitions of liability
102.57 Violationsof safety provisions, penalty

102.58 Decreased compensation.

102.59 Preexisting disabilityindemnity

102.60 Minor illegally employed, compensation.

102.61 Indemnity under rehabilitation law

102.175 Apportionmentof liability.

102.18 Findings, orders and awards.

102.19 Alien dependents; payments through consuléicef.
102.195 Employees confined in institutions; payment of benefits.
102.20 Judgment on award.

102.21 Payment of awards by municipalities.

102.22 Penalty for delayed payments; interest.

102.23 Judicial review 102.62 Primary and secondary liability; unchangeable.

102.24 Remanding record. 102.63 Refunds by state. o
102.25 Appeal from judgment on award. 102.64  Attorney general shall represent state and commission.
102.26 Fees and costs. 102.65 Work injury supplemental benefit fund.

102.27 Claims and awards protected; exceptions. 102.66  Payment of certain barred claims.

102.28 Preference of claims; workercompensation insurance. 102.75 Administrative expenses.

102.29 Third party liability 102.80 Uninsured e_mploy_er_s fund. _

102.30 Other insurance notfekted; liability of insured employer 102.81  Compensation for injured employee of uninsured employer
102.31 Worker's compensation insurance; policy regulations. 102.82  Uninsured employer payments.

102.32 Continuing liability; guarantee settlement, gross payment. 102.83 Collection of uninsured employer payments.

102.33 Department forms and records; public access. 102.835 Levy for delinquent payments.

102.35 Penalties. 102.84 Preference of required payments.

102.37 Employers’ records. 102.85 Uninsured employers; penalties.

102.38 Records of payments; reports thereon. 102.87 Citation procedure.

102.39 General orders; application of statutes. 102.88 Penalties; repeaters.

102.40 Reports not evidence in actions. 102.89 Parties to a violation.

102.01 Definitions. (1) This chapter may be referred to as (d) “Municipality” includes a countycity, town, village,
the “Worker's Compensation Actand allowances, recoveriesschooldistrict, sewer district, drainage district and family care
andliabilities under this chapteonstitute “Vérker’'s Compensa district and other public or quasi—public corporations.

tion™. (dm) “Order” means any decision, rule, regulation, direction,
(2) In this chapter: requirementor standard of the department, or any other deter
(a) “Commission” means the labor and industry review confinationarrived at or decision made by the department.

mission. (e) “Primary compensation and death benefit” means-com
(ag) “Commissioner” means a member of the commission.pensatioror indemnity for disability or death benefit, other than
(am) “Compensation” means workecompensation. increased, double or treble compensation or death benefit.
(ap) “Department” means the department of workiateget ~ (€9) “Religious sect” means a religious body of persons, or

opment. division of a religious body of persons, who unite in holding cer

@jﬂ special doctrines or opinions concerning religion that distin

(bm) “General order” means such order as applies genera ish those persons from others holding the same general
throughout the state to all persons, employments, places P 9 9

employmentor public buildings, or all persons, employments Or'ellglousf)ellefs. )

placesof employment or public buildings of a class under the (€M) “Secretary” means the secretary of workforce develop

jurisdiction of the department. All other orders of the departmeftent.

shallbe considered special orders. (f) “Temporary help agency” means an employer who places
(c) “Injury” means mental or physical hartm an employee its employee with or leasdts empI(_)y_e_es to another employer

Causedby accident or disease’ and a'so medﬂmage to or WhO Controls the employ%\NOrk aCt_IVItIeS and Compensates the

destructiorof artificial members, dental appliances, tebtimring  first employer fothe employee’ services, regardless of the dura

aidsand eyeglasses, but, in the case of hearing aids or eyegla$sof the services.

only if such damage or destruction resulfiexin accident which (g9) Except as provided in $02.555with respect to occupa

alsocaused personal injury entitling the employee to compens@nal deafness, “time of injury”, “occurrence of injury”, or “date

tion therefor either for disability or treatment. of injury” means:
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1. In the case of accidental injutye dateof the accident 4. The premises of the employer include phemises of any
which caused the injury otherperson on whose premises the employee performs service.
2. In the case of disease, the date of disabilityf that date 5. To enhanceghe morale and f€iency of public employees
occursafterthe cessation of all employment that contributed to thie this state anattract qualified personnel to the public service,
disability, the last day of work for the last employer whosét is thepolicy of the state that the benefits of this chapter shall

employmentcaused disability extendand be granted to employees in the service of the state or
(gm) “Wisconsin compensation rating bureau” means tigé any municipality therein on the same basishénsame manner

bureauprovided for in s626.06 under the same conditions, and with like right of recovery as in the
(h) “Uninsured employer” means an employer that igidte- caseof employees ofpersons, firms or private corporations.

tion of 5.102.28 (2) Accordingly, the same considerations, standards, and rules of

A decisionshall apply in all cases in determining whether any
_ (i) “Uninsured employer assessmenteans the assessmen%mployeeunder this chapteat the time of the injurywas per
|mppsedurjder $102.85 (4) _ forming service growing out of and incidentalthe employes’

() “Uninsured employers fund” means the fund establishegnployment. For the purposes of this subsection ndednti-
unders.102.80 (1) ation shall be made among any of the classes of employefs enu

. gﬁ%g’i i cééﬁas;;o39535199;563129%%273725%97237%013?%1(:9%39(%' meratedn s.102.040r of employees enumeratedsii02.07 and
10953, 117 417 1997 a, 31999 a. 914, e no statutesprdinances, or administrative regulations otherwise
In an occupational disease claim, ti@miner may find the date of injury to be applicableto any employees enumerated ifi@2.07shall be con
otherthan the last day of work. Royal-Globe Ins. C®ONHR, 82 Ws. 2d 90260  trolling.
N.W.2d67Q . . . . .
“Temporaryhelp agency” under sub. (2) (f) is not restricte@ruployers in the (d) Where the injury is not intentionally self-inflicted.
businesof placing employees with other employers. Gansdiekoosa Papers, (e) Where the accident or disease causing irguises out of
Inc., 158 Wis. 2d 743463 N.W2d 682(1990). the employeé employment
An intentionally inflicted injury unexpected and unforeseen by the injured party ' i
is accident under sub. (2) (c)enson vEmployers Mut. Cas. Cdlf1 Ws. 2d 253 (f) Every employee whose employment requires the employee

468N.W.2d 1(1991). to travel shall be deemed to performing service growing out of

Cessatiorof employment under sub. (2) (g) 2. does not require that the employ; . ; ;
no longer be employedhut requires that the employee no longer be employed in tliﬁdlnudemal to the employ&employmem at all times while on

employmenthat contributed to the disabilityf that is the case, the employer that@ trip, except when engagedardeviation for a pri_vate or _pe(sonal
causedhe injury is responsible. North Rivers InsurancevOdanpower €mporary  purpose. Acts reasonably necessary for living or incidental

Services212 Ws. 2d 63568 N.W2d 15(Ct. App. 1997). Aty ;
LIRC's determination of “scope of employment” is given great weight deferencg;gretOSha" not be regardEd as such a dewaww accident or

Whetheran agency determination is given great weight depends on whether it heéSeasearising out of a hazard of such service shall be de¢med

experiencen interpreting a particular statutory scheme and not on whether it hagiseout of the employes’employment.

ruledon the specific facts. oWn of Russell Wlunteer Fire Dept..\LIRC, 223 Ws. . .

2d 723 589 N.W2d 445(Ct. App. 1998). (g) Members of the state legislature are covered by this chapter
_Sub.(2) (g) sets the date of injury of an occupational disease, and s. 102.42 (1) pghenthey are engaged in performing their duties as state legisla

videsthat medical expenses incurtgefore an employee knows of the work—relatec{orS includina:

injury are compensable. Read togetimeedical expensds occupational disease g

casesare not compensable until the date of injbigt once the date is established all 1. While performing servicegrowing out of and incidental

expensesssociated with the disease, even if incurred before the date of argiry f i ; .

compensable.United Wsconsin Insurance Co. LIRC, 229 Ws. 2d 416 600 to their function as Ieglslators,

N.W.2d 186 (Ct. App. 1999). 2. While performing their dicial duties as members obm
N o o ~ mitteesor other oficial bodies created by the legislature;
102.03 Conditions of liability . (1) Liability under this 3. While traveling to and from the state capital to perform

chaptershall exist against an employer only whereftiewing  their duties as legislators; and
conditionsconcur: 4. While traveling to and from any place to perfaervices

(a) Where the employee sustains an injury growing out of and incidental to their function as legislators,
(b) Where, at the time of the injyroth the employer and regardles®f where the trip originated, and including acts reason
employeeare subject to the provisions of this chapter ably necessary for living but excluding adgviations for private

(c) 1. Where, at the time of the injutiie employee is perform Or personal purposes except that acts reasonably necesdary for
ing service growing out oénd incidental to his or her employ ing are not deviations.
ment. (2) Wheresuch conditions exist the right to the recovery of

2. Any employee going to and from his or her employmemompensatiorunder this chapter shall be the exclusive remedy
in the ordinary and usual wawhile on the premises of the againstthe employerany other employee dfie same employer
employer,or while in the immediate vicinity thereof if the injuryand the workers compensation insurance carri€fhis section
results from an occurrence on the premises,eangloyeegoing doesnot limit theright of an employee to bring action against any
betweeran employes designate@arking lot and the employsr coemployeefor an assault intendetd cause bodily harm, or
work premises while on a direct route and in the ordinary agg@ainsta coemployee for negligenperation of a motor vehicle
usual way or any fire fighter or municipal utility employeenotowned or leased by the emplayer against a coemployeé
respondingo a call for assistance outside the limithisfor her thesame employer to the extent that there would be liability of a
city or village, unless that response is in violation of, isyper ~ governmentalnit to pay judgments against employees urader
forming service growing out of and incidental to employment. collectivebagaining agreement or a local ordinance.

3. An employee is not performing service growing ousrod (3) Providing or failing to provide any safety inspection or
incidental to his or her employment while going to or fronsafetyadvisory service incident to a contract for wotkesom
employmentin a private or group or employer-sponsored cd¥ensatiorinsurance or to a contract for safety inspections or safety
pool, van pool,commuter bus service or other ride-sharing pr@dvisory services does not by itself subject an insuesr
gramin which the employee participates voluntarily andsbie employer,an insurance service gamization, aunion, a union
purposeof which is the mass transportation of employees to afgemberor any agent or employee of tinsurey employeyinsur
from employment. An employee is not performing service grov@Nceservice aganization or union to liability for damages for an
ing out of and incidental to employment while engaging in a prinjury resulting from providing or failing to provide the inspection
gram designed to improve the physical well-being the Or SErvices.
employeewhether or not the prograis located on the empley (4) Theright to compensation and the amount of the com
er's premises, if participation in the program is voluntary ted pensatiorshall in allcases be determined in accordance with the
employeereceives no compensation for participation. provisionsof law in efect as of the date of the injury except as to
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employeesvhose rate of compensati@nchanged as provided inincidentalto his employment when he sustained a back injury in a fall on his icy drive
;i way going to his delivery truck to leave for his first call. Black River Dairy Products,

$5.102.43 (7)and102.44 (1)and(5) and employees who are eligi |~ " n7 e "5 \wis. 2d 537207 N.w2d 65

ble to receive private rehabilitativeounseling and rehabilitative  sincethe deceders’employment status for services rendered irstate was sub

trainingunder s102.61 (1m) stantialand not transitoryand the relationship was not interrupted by cessation of

. . . s work for the Wisconsin employetthe department erred when it predicatedésial
(5) If an employee,_ V\_/h”e working OUtS'd‘? the territorial “m't%f benefits on the employsrconflicting testimony that during the year in which the
of this state, sdiérs an injury on account @fhich the employee, employeemet his death hiorking time in Wsconsin had been reduced to 10%.

or in theevent of the employee'death, his or her dependentsSimontonv. DILHR, 62 Ws. 2d 1.2 214 N.w2d 302

; ] : H ! Undersub. (1) (f), no purpose of the employer was served by an extended deviation
would have been entitleth the benefits provided by this Chapte{o test road conditions in bad weather to determine if visiting a boyfriend or going on

hadsuch injury occurred withithis state, such employee, or in the hunting trip the next day would be feasible, nor was it a reasonably necessary for
eventof the employes’ death resulting from such injurthe living or incidental thereto. Hunter DILHR, 64 Ws. 2d 97218 N.W2d 314

dependentsf the employee, shall be entitled to the benefits pro Underthe 4-element test consistently applied by the supreme codetiding
! whethera worker was a loaned or special employee, the 1st element, actual or implied

Y'ded by_ this chapteiif at the time of such injury any of the follew consento work for the special employés negated by the existence of a work order
Ing applles: providing that the plaintif would not be employed by the specghployer for a
. T . . . periodof 90 days, and by the absence of any other evidedizating consent; hence,
(a) His or her employment jsrincipally localized in this state. pjaintiff wasa business invitee and not an employee at the time of the accident. Nel

(b) He or she is working under a contract of hire made in th@V. L. & J. Press Cors5 Ws. 2d 770223 N.W2d 607

f i i ; Nontraumaticallycaused mental injury is compensable only if it results from a situ
statein employment not pr|n0|pally localized in any state. ation of greater dimensions than tlay—to—day mental stresses and tensions that all

(c) He or she is working under a contract made in this stateeinployeesnust experience. Swiss Coloripc. v DILHR, 72 Ws. 2d 46 240
employmeniprincipally localized in another state whaserkers A provizdaer of medical services to employee did not have a afusgion under
compensatiotaw _'S not e}ppllcable to that perss@mployer _theworker's compensation act against an employer when the employer denied liabil

(d) He or she is Worklng under a contract of hire made in thggand compromised an employgelaim. La Crosse Lutheran HospitaDidenr

statefor employment outside the United States. urg, 73 Wis. 2d 71241 N.W2d 875 I
Thedoctrines of required travel, dual purpose, personal comfort, and speeial mis

(e) He or she is a Wconsin lawenforcement dicer acting sionare discussed. SauerweirDILHR, 82 Wis. 2d 294262 N.W2d 126

underan agreement authorized undet35.46 The personal comfort doctrine did not apply to an employee while going to lunch
History: 1971 c. 148307, 324 1975 c. 14%s.15,54; 1977 c. 195272, 418 1979 off of the employes premises and not during specific working hours; a denial of
c.278 1981 c. 921983 a. 981985 a. 831993 a. 49370, 490, 492 benefitsfor an injury received while eating lunctf tifie premises did not deny equal

. . . . protection. Marmolejo v DILHR, 92 Ws. 2d 674285 N.W2d 650(1979).
Committee Note, 1971The Wsconsin Suprem€ourt in the case of Halama v Thepresumption in favor of traveling employees does not modify the requirements
ILHR Department48 Ws. 2d 328(1970), suggested that consideration be given t U
extendingcoverage to an employee who is injured while going to or from work cFHr employer liability GoransonDILHR, 94 Wis. 2d 537289 N.w2d 270(1980).
adirect route between two portionsthe employes premises, i.e., parking lot and  That sub. (2) denies third party tort—feasors the right to a contribution action
work premises. [Bill 371-A againsta negligent employer who was substantially more at fault does not render the
ork premises. [Bill 3 1 @ negligent I h bstantiall t fault d t render th
In a proceeding on a claim for death benefits for an employee murdered at the W;%u;cgnség%tlonal. Mulder.\vAcme—Cleveland Corp95 Wis. 2d 173290
of her working day while she alone remained in tfieeportion of a factory building """ 76(1 ')- . L.
thathad been vacated by all other factory arfiteemployees, the department-cor _ Useof the parking lot is prerequisite for coverage under sub. (1) (c) 1. [now (1) (c)
rectly found thathe accident arose out of the deceasetiployment since the iso 2.]. Injury on a direct path between the lot and the work premises idicietf
lated work environment in which the deceased worked constituted a zone of spetiggeBaking Co. vKretschmann96 Ws. 2d 590292 N.W2d 622(1980).
dangerand hence the positional risk doctrine was applicable. Alitgd, Inc. v Sub.(2) is constitutional. Oliver."ravelers Ins. Cdl03 Wis. 2d 644309 N.W2d
DILHR, 45 Ws. 2d 563173 N.W2d 690 383(Ct. App. 1981).
Theholding inBrown v Ind. Comm9 Wis. 2d 555that causation legally didient The provision by an employer of alleged negligent medizaie, by persons
to support compensation does not requish@wing of strain or exertion greater thanemployedfor that purpose, to an employee injured on the job did not subject the
thatnormally required by the employsetork eforts, was not intended to preclude employerto tort liability for malpractice. Jenkins 8abourin104 Ws. 2d 309311
a doctor when determining medicatausation, from considering whether theN.W.2d600(1981).
employeewas engaged in usual work at timee of injury; howeverthe doctor should  Repeatedvork-related back trauma was compensable as an occupational disease.
not automatically conclude each time an employee is injured whiferming a task  shelbyMut. Ins. Co. vDILHR, 109 Ws. 2d655 327 N.W2d 178(Ct. App. 1982).
previouslyperformed on a reguldasis that the injury was caused by a preexisting iy due to horseplay was compensable. Pbsitional risk doctrine is dis
conditionrather than employment. PitscfILHR, 47 Ws. 2d 55176 N-W2d39Q ¢yssed. Bruns blkswagen, Inc. WDILHR, 110 Wis. 2d 319328 N.W2d 886(Ct.
Whena herniated disc was diagnosed within a few days after the claimed injytyyp 1982).
the evidence didhot justify the departmestfinding that the employee did not meet Whenan em ; o ; _
; ployee who witnessediajury to another was an active work-related
theburden of proof. Erickson DILHR, 49 Ws. 2d 14, 181 N.W2d 495 _ participantin the tragedyresulting nontraumatic psychigjury was compensable.
The departmentcannot divide liability for compensation among successiVeyternationalHarvester VLIRC, 116 Wis. 2d 298341 N.W2d 721(Ct. App. 1983).
employerdor the efects ofsuccessive injuries in the absence of evidence to suStainy o uhorse " L ;
L g PR . play” rule barred recovery when the decedent jokingly placed his head
afinding that the disability arose from successive injuries; it can neitisess all the o.TSidea mold compression machine and accidentally stéztailighor v DILHR,

liability against one aseveral employers nor divide liability equally among each )
severalemployers if there is no evidence to support a finding thawijting or injuries 5%2\(/\4559831? 606340 N.w2d 918(Ct. App. 1983)af'd 120 Ws. 2d 375355 N.W2d

contributedto the disability in that manneSemons Department StoreDILHR, 50
Wis. 2d 51§ 184 N.w2d 871

While susceptibility to further injury doesot necessarily establish a permanen w » ; h :
disability under the “as is” doctrin@n employee’ predisposition to injury does not ?mglr]tzyr/]ﬁr ggdfé(;%s d;gla,air;gz?\l g\?zcér;ngi(cstczwelrl%fgzt)ford Accident &
relieve a present employer from liability if the employee becomes injured due to {H% Y e ’ - APP. :
employmentgven though the injury may not have caused disability in a normal indi Underthe “positional risk” the murder of an employee by a coemployfegak
vidual. Semons Department StoreDILHR, 50 Ws. 2d 518184 N.W2d 871 premiseswvas an injury arising out of employment. Applied Plastics, InclRC,

A salesperson on a trip who deviatedhe extent of spending several hours in a’LZlV\ﬁs. Z,d 271359 NZWZd 168(&‘ AP 1984.)' - .
tavernbefore being killed on his ordinary route home may have been in the courséVorker's compensation provides the exclusive remedy for injuries sustained as
of employment, and his estate would be entitlied to compensation. LdyeiRy  esultof a company doctts negligence. Franke Burkee,141 Ws. 2d 172413
Dept.50 Wis. 2d 651185 N.W2d 300 N.W.2d667(Ct. App. 1987). ) ) )

A wife cannot assert a separate and independent cause of action against her_ hlig€ “dual persona” doctrine is adopted, replacing the “daphcity” doctrine. A
band’semployer for damages because of loss of consortium due to injuries sustar élkaI partymay recover from an employer only when the employeopasated in a
by the husband in an industriatcident covered by workmantompensation. diStinctpersona as to the employee. Henningeneral Motors Assembly43 Ws.
Rosencrans. Wisconsin Blephone Cd54 Wis. 2d 124194 N.W2d 643 2d 1,419 N.W2d 551(1988). ) .

A commissiorfinding that the deceased was performing service even though hel he legal distinction between a corporation/employer and a partnership/landlord
waskilled while walking on a street in Milwaukee at 3 a.m. and was intoxicated wiat leasedhe factory to the corporation, although both entities were composed of
sustained.Phillips v DILHR, 56 Wis. 2d 569202 N.W2d 249 the Isametylgdl\?dualfs, ellmll_nated the pa,rtpers’ lrmmléymmduals énde"r tf&e

Membersof a partnership are employers of the employees of the partnership. &ff'uSIVity doctrine for negligence in maintaining teased premises. Loulliard v
employeecannot bringa 3rd party action against a member of the employing partnefal ESs.152 Ws. 2d“62 447 N.w2d 391(Ct. App. 1989). ., )
ship. Candler vHardware Dealemslutual Insurance C&7 Wis. 2d 85203 N.W2d Under sub. (2)an “assault intended to cause bodily harm” requires a threat of
659, physicalviolence. Jenson ¥£mployers Mutual Casualty Cb54 Ws. 2d 313453

The“exclusive remedy” provisiom (2) does not prevent an action for personal\"W'z‘?1 1_65(Ct' App. 1990). L X
injuriesagainst a supervisory coemployee on the basis of negligence by common lafhe injured employee, and not an injuring coemployee, rhese been acting
standards.It makes no dference that the coemployee is brouighby means of a Within the scope of employment at the time of injudgnson vEmployers Mutual
3rd-partycomplaint. Lampada. \Btate Sand & Gravel C68 Ws. 2d 315206  Casualty Co161 Wis. 2d 253468 N.W2d 1(1991).

N.W.2d 138 An assault undesub. (2) must be more than verbal; it must be physical. Jenson

A salesperson, employed on a part-salary and commission basis, who travélidemployers Mutual Casualty Cb61 Wis. 2d 253468 N.W2d 1(1991).
eachday from his home, servicing and soliciting orderstliersale of pizzas within A parent corporation can be liable as a 3rd—party tortfeasor to an empflaysaé
aprescribed territoryusing a delivery truck furnished by his employer whofieeof ~ sidiary when the parent negligently undertakes to render services to the subsidiary
was 193 miles away to which he was not required to repars, performing services thatthe parent should have recognized were necessary for the protectiosulf the

An employeeinjured by machinery manufactured by a corporation that had
ergedwith the employer prioto the accident could recover in tort against the
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102.03 WORKER’S COMPENSATION Updated 99-00Wis. Stats. Database 4

sidiary’s employees. Miller vBristol-Myers,168 Ws. 2d 863 485 N.W2d 31 Undersub. (1) (f), there is a presumption that a travelling employee performs ser
(1992). vicesincidental to employment at all times on a trip. The burdgmaying a personal

A compromise of a workés compensation claim based on an allegation that feviationon t_he trip is on the party asserting the deviation. Recreatiqnal activities
injury was job related precluded the claimant from pursaidgscrimination claim may be considered a usual and proper patetrip but do not always fit the pre
againsthe same employer on the theory that the injury was natjated. Marson sumption. CBS, Inc. vLIRC, 219 Ws. 2d 565579 N.W2d 668(1998).
v. LIRC, 178 Wis. 2d 1.8, 503 N.W2d 582(Ct. App. 1993). LIRC's determination of “scope of employment” is given great weight deference.

Theaction of a car passenger and coemployee of the lawhtif closed a car door Whetherany agencg determination is given great weight depends on whethas it
onthe plaintif's hand was not the “operation of a motor vehicle” under sub. (2). HaR&Periencen interpreting a particular statutory scheme and not on whether it has
v. Zimmerlee 178 Ws. 2d 417504 N.W2d 411 (Ct. App. 1993). ruledon the specific facts. an of Russell Wlunteer Fire Department MIRC, 223

A corporations president who purchased and leased a machine to the corpora\% -2d 723 58gIN:V\.IZd 445(tCt..App. t19f98). | t which refers to the casual
asas individual held a dual persona and was subject to tort liatil#ych vOfiicine _A compensable injury must arise out of employment, which refers 1o the casual
Curioni, S.PA. 179 Ws. 2d 539508 N.W2d 12(Ct. App. 1993). gin of the injury and occur while the employee performs a service growing out of and

) : - S incidentalto employment, which refers to the time, place, and circumstances of the
This section does not bar an employee from seeking arbitration under a colleclﬁi
bargainingagreement to determine whether termination following an injury violate:

firy. Die v LIRC, 224 Ws. 2d 159589 N.W2d 363(1999).
theagreement. This section omycludes tort actions for injuries covered by the act, Intentionalharm to aremployee is an "accident * subject to this chapter if caused
: y acts of a co—employee, but not if caused by acts of an emplagemtionally self-
Countyof La(‘:rosse :VWE_RC'lgg Ws. 2d 15513 N.W2d 708(1994). inflicted injury is not subject to this chaptéut death by suicide is not necessarily
A contract‘made in this state” undeub. (5) (b) is determined by where the-con sintentionally self-inflicted” and is subject to this chapter if the suicide results from
tactwas accepted. A contract accepted by telephone is wiagle the acceptor 4 work-related injury without an independent interveniagse. Cohn.\Apogee,
speaksHorton v Haddow 186 Ws. 2d 174519 N.W2d 736(Ct. App. 1994). Inc. 225 Ws. 2d 815593 N.W2d 921(Ct. App. 1999).
_ Settlementof an employee’ workets compensation claim for a worklated Sub.(1) (f) does not establish a bright line rule that if a travelling employee stays
injury precluded the assertion of the emplogestaim that she was entitled to leaveoverpast the conclusion of a busingsst of a trip, there is a personal deviation. An
for the injury under the Family Medical Leave Act, s. 103.10. Fin@IMHR, 186  employeds not required to seek immediate seclusion in a hotel and to remain away
Wis. 2d 187519 N.w2d 731(Ct. App. 1994). from humanbeings at the risk of being clgad with deviating from employment.
Employerpayment of travel expenses does not alone render commuting a pat\i$consinElectric Power Co..\LIRC, 226 Ws. 2d 778595 N.W2d 23(1999).
employmenisubject to coverageWhen travel is a substantial part of employment Injuriesdo not arise out of employment when the injured party is injured while col
andthe employer provides\gehicle under its control and pays costs, coverage magcting a paycheck as a matter of personal convenience. Set®€y2000 WI App
betriggered. Doering.\LIRC, 187 Wis. 2d 471523 N.W2d 142(Ct. App.1994). 11,232 Wis. 2d 519606 N.W2d 175
Whetherphysical contact of a sexual nature was an assault by a coemployee nate exclusive remedy provision does not dahip owner from asserting a right
subjectto the exclusive remedy provision of sub. (2) is a question of fact. A reasen indemnification against themployer of the injured worker even though he has
ablejuror could conclude that sexual conduct coulddefensive that a reasonable beenpaid compensationBagrowski v American Export Isbrantsen Lines, |40
person would have understood that physical injury sstsss of sleep, weight loss, F.2d502
or ulcers was substantially certain to folloMest Bend Mutual Insurance Co. V. Emotionaldistress injury due teexual harassment was exclusively compensable
Berger,192 Wis. 2d 743531 N.W2d 636(Ct. App. 1995). under this section. ZabkowiczWest Bend Co., DivDart Industries789 F2d 540
An employees claims for defamation against an employer are preempted by t(i986).
section. Claims for tortious interference with contract are not for injuries covered by\when2 employees left their place efployment to fight each other neither was
theworker's compensation act and are not precludedif WF & M Banks 193 Ws.  acting within the scope of employment; there was no cause of action against the
2d 439 534 N.W2d 877(Ct. App. 1995). employerunder ch. 102, tort laver agency lawJohnson MHondo, Inc125 F3d 408
Nothingin this chapter precludes an employer from agreeing with employees(1®97).
continue salaries for injured workeirsexcess of workeés compensation benefits. ~ Sexual harassmem@san accident under sub. (1) (e) and subject to the exclusivity
Excesspaymentsare not workés compensation and may be conditioned on the paprovisionof sub. (2).Lentz,195 Ws. 2d 457 s distinguished. Hibben Nardone,
ties’ agreement. City of Milwaukee RILHR, 193 Ws. 2d 626534 N.W2d 903(Ct.  137F.3d 480(1998).
App. 19_95)- . ) . . . A 3rd-party was requireih pay 95% of the damages even though only 25%-negli
A waiver of employer immunity from suit under this section may be made by gentbecause an employer was shielded by @)b.Schuldies \Service Machine Co.
expressagreement of indemnification. SchaubMest Bend Mutual1l95 Wis. 2d ~ 248F Supp. 196 (1978).
181, 536 N.w2d 1?3{(&- App. 1995). . . The plaintiff was a special employe# a 3rd-party defendant and a 3rd—party
__If an employer injures an employee through intentional sexual harassieent,actionwas barred by the exclusivity provisions of this section. Simmoktias \ac
injury is not an accident under sub. (1)dayl not subject to the exclusivity provision Mach.Co.493 E Supp. 10821980).
of sub. (2). Lentz.vYoung,195 Ws. 2d 457536 N.W2d 451(Ct. App. 1995). Althoughthe employer of an injured employee was found to kmuétf a manufac
If an employee of one employer is injured while attempting to rescue an employg@r who was also found to be at fault was not entitled to contribution from the
of another employethe rescuing employee becomes an employee of the |nJur§q1p|oyer_ Ladwig v Ermanco, Inc504 F Supp. 12241981).
employee'semployer for purposes of workercompensation liability That no Unauthorizedsexual touching did not constitute an assatiénded to cause
employeeof the injured employes’ employer specifically requested the othefyqgiiy harm under sub. (2). HrabakMarquip, Inc.798 F Supp. 551992).
employer’'semployee to assist is immaterial. Michels Pipeline Construction,.Inc. v The exclusivity provision of the Wirkers Compensation Act does not bar a claim
LIRC, 197 Ws. 2d 928541 N.w2d 241(Ct', App. 1995). i i for invasion of privacyunder s. 895.50. Marino \Arandell Corpl F Supp.2d 947
An employee musprove unusual stress in order to receive benefits for a nervousygg).
disability that resulted from emotional stress. MilwaukekelRC, 205Wis. 2d 253 Worker's Compensation Act No Longer Protects Against EmployrBéstrimi-
556N.W.2d 340(Ct. App. 1996). nationClaims. SkinnerWis. Law March 1998.
An attack that occurs durirgmployment arising from a personal relationship out
sidethe employment arises out of the employment if employment conditions eontrj L .
uteto the attack. Emotional injury from harasspipne calls by an ex-spouse at herToz-o_4 Definition of err_1p|oyer ) The foIIowmg_ shall
placeof V\éork, after hfer en;ployer unwittinglvavfe olut hir phone V\?umgwas an constitute employers subject to the provisions of this chapter
injury in the course of employmenf\eiss v City of Milwaukee 208 Ws. 2d 95559 ithi i
NW 20558 (1997) within the meaning of 51.02.03_» . o
Theelements of proof placed on a claimant alleging physical injury as a result of (&) The state, each countyty, town, village, school district,
emotlor;alsttregs in tf(lje Workrilace requires that W_orkI agﬂ;/lty prtté_CIplﬁﬂJgravate sewerdistrict, drainage district, family care district and other-pub
or accelerate beyond normal progressigurogressively deteriorating or degerera |; i ; : ;
tive condition. Unlike emotional injury from stress, showing “unusual stress” is nAlC or quasi-public corporations therein.

required. UPS v Lust,208 Wis. 2d 306560 N.W2d 301(Ct. App. 1997). (b) 1. Every person who usua”y emp|0ys 3 or more emp|0y

Theexclusive remedy provision & 102.03 (2) does not bar a complainant whosgas whether in one or more trades. businesses professions
claimis covered by workes compensation from pursuing an employment diserimi ! ! !

nationclaim undethe Fair Employment Act, subch. II of chill Byers vLIRC, 208 occupationsand whether in one or more locations.
Wis. 2d 388 561 N.w2d 678(1997). 2. Every person who usually employs less than 3 employees,

An employee terminated fanisrepresenting his or her medical condition while, ; ; i "
receivingdisability benefits for a concededly work-related injury continues to rovidedthe person has pa|d wages of $500 or more in any- calen

entitledto benefits. Brakebush Brothers, IncLIRC, 210 N.w2d 624563 N.wzd  dar quarter for services performed in this state. Such employer
512(1997). shallbecome subject on the 10th day of the month next succeeding

A work-related injury that plays any role is@cond injury is properly considered suchquarter
a substantial factor in the re—injurylo find awork-related injury not a factor in a q
secondnjury, it must be found that the claimant would havéesat! the samimjury, 3. This paragraph shall not apply to farmers or farm labor
to the same extent, despite the first injuNew symptoms alone do not suggest an . .
unrelatedsecond injury Lange vLIRC, 215 Wss. 2d 558573 N.W2d 856(Ct. App. (c) Every person engaged in _farmlng who on any 20 consecu
1997). tive or nonconsecutive days during a calendar year employs 6 or

TheSeamarioaned employee test is a 3 element test that is often miscast becayggre employees, whether in one or more locations. The provi

the Seamancourt indicated that there are four “vital questions” that must bg; :
answered. The 3 elements are: (1) consdayt the employee; (2) entry by the Sionsof this chapter shall apply to such employedags after the

employeeupon work for thespecial employer; and (3) power of the special employdiwentiethsuch day
to to control details of the work. The distinctibatween employee consent to-per [P :

form certain acts and consententer into a new employment relationship is impor (d) Every joint venture electing under12.28 (2) (ajo be
tant. Borneman vCorwyn Fansport, Ltd219 Ws. 2d 346580 N.W2d 253(1998). anemployer
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(e) Every person to whom pai®) to (d) are not applicable, daysafter the date of such filing or at such later date sgasified
who has anyperson in service under any contract of hire, expressthe notice. If an employer who is subject to this chapter only
or implied, oral or written, and who, at or prior to the time of theecauseghe employeelected to become subject to this chapter
injury to the employee for which compensation may be claimadhdersub.(2) cancels or terminates his her contract for the
shall,as provided in s102.05 have elected to become subject tinsuranceof compensation undehis chapterthat employer is
the provisions of this chaptesndwho shall not, prior to such aeci deemedo have dkected withdrawal, which shall befe€tive on
dent,have efected a withdrawal of such election. the day after the contract is canceled or terminated.

(2) Exceptwith respecto a partner or member electing under (2) Any employemwho shall enter into a contract for the irsur
s.102.075 members opartnerships or limited liability compa ance of compensation, or against liability theref@hall be
niesshall not be counted as employees. Except as provided ideemedthereby to have elected to accept the provisions of this
102.07(5) (a) a person under contract of hire for the performanchapter,andsuch election shall include farm laborers, domestic
of any service for any employer subject to this section (1961) shelvantsand employees not in the course of a trade, business, pro
not constitute an employer of any other person vétipect to such fessionor occupatiorof the employer if such intent is shown by
serviceand such other person shall, with respect to such servitteg terms of the policySuch election shall remain in force until
bedeemed to be an employee only of such employer for vihem withdrawn in the manner provided in siib).
serviceis being performed. (3) Any person engaged in farming whas become subject

(2m) A temporary help agency is themployer of an to this chapter mayithdraw by filing with the department a
employeewhom the temporary help agency has placed with optice of withdrawal, if theperson has not employed 6 or more
leasedio another employer that compensates the temporary hefpployeesas defined by €02.07 (5)on 20 or more days during
agencyfor the employes&’services. A temporary help agengy the current or previous calendar ye&uch withdrawal shall be
liable under s.102.03for all compensation payable under thieffective30 days after the date of receipt by the department, or at
chapterto that employee, including any payments requineder suchlater date as is specified in the notice. Such person may again
$.102.16 (3)102.18 (1) (bpr(bp), 102.22 (1)102.35 (3)102.57 becomesubject to this chapter as provided b$(2.04 (1) (cand
or102.60 Except as permitted underl€2.29 a temporarpelp  (e).
agencymay not seek or receive reimbursement franother  History: 1983 a. 98.31; 1993 a. 81492 1999 a. 14
employerfor any payments made as a result of that liability

(3) As used in this chapter “farming” means the operation ¢02:06 Joint liability of employer and contractor . An
farm premises owned or rented by the operdfearm premises” €MPployershall be liable for compensatida an employee of a
meansareas used for operations herein set forth, but does fBftractoror subcontractor under the employer who issutiject
includeother areas, greenhougesther similar structures unlesst© this chapteror who has not complied with the conditions of s.
used principally for the productiorof food and farm plants. 102.28(2) in any case where such employer would have been
“Farmer” means any person engaged in farming as defin;%‘&.ble for compensation if such employee had been working

Operationof farm premises shall be deemed to be the planting ctly for the employerincluding also work in the erection,

cultivating of the soil thereof; the raising and harvesting of-agrf*'ieration,repair or demolition of improvements of fixtures
ponpremises of such employer which are used or to be used in

cultural, horticultural or arboricultural crops thereon; the raisin h
breeding,tending, training and management of livestock, bee§€ operations osuch employerThe contractor or subcontractor
If 'subject to this chapteshall also be liable for such compensa

poultry, fur-bearing animals, wildlife or aquatic life, or theiod . .
ucts, thereon: the processing, drying, packing, packaging,fredi?n: but the employee shall not recover compensatiorttfer
ing, grading, storing, delivering to storagentarket or to a carrier SaMeinjury from more than one party The employer who
for transportation to market, distributing directly to consumers BEcomesiable forand pays such compensation may recover the
marketingany of the above—named commodities, substantially Q%mefrom such contractpsubcontractor or other employer for
of which have been planted or produced thereon:; the cleairing?"omthe employee was working at the time of the injury if such
suchpremises anthe salvaging of timber and management arfgPntractorsubcontractor or other employer wars employer as
useof wood lots thereon, but not including logging, lumbering dt€finedin s.102.04 This section does not apply to injuries oecur
wood cutting operations unless conducted aa@messory to other ['Ng On or after the first day of the first July beginning after the day
farming operations; the managing, conserving, improwamgl thatthe secretary files the certificate undet@2.80 (3) (a)except
maintaining of such premises or the tools, equipment arfgjatif the secretaryiles the certificate under $02.80 (3) (aghis
improvementshereon and the exchange of lats@rvices or the sectiondoes applyo claims for compensation filed on or after the

exchangeof use of equipment with other farménspursuing such datespecified in that certificate.

- . - History: 1975 c. 14%.54; 1975 c. 1991989 a. 641995 a. 17.
activities. The operatlon for not to exceed 30 days durlngcahy A “contractor under” imne who regularly furnishes to a principal employer mate

endaryear by any person deriving thEersons principal income rials or services that are integrally related to the finished product or service provided

from farming, of farm machinery in performing farming servicesy that principal employerGreen Bay Packaging, Inc.MLHR, 72 Ws. 2d 26240

for ather farmers for a _consideratio_n other than eXCh-ange of laH .ffgr:lczhzisee was a “contractor under” a franchisor within the meaning skthis

shall be deemed farming. Operation of such premises shall 3§ "Maryland Casualty Co. DILHR, 77 Wis. 2d 472253 N.w2d 228

deemedo include also any other activities commonly consideredLiability of principal employer for injuries to employees of his contractors er sub

to be farmingwhether conducted on orfafuch premises by the contractors.1977 WLR 185.

farm operator i o
History: 1975 c. 1091983 a. 981989 a. 641993 a. 12; 1997 a. 381999 2. 9 102.07 Employee defined. “Employee” asused in this

Whenan employee simultaneously performs service for 2 employers under trgfiaptermeans:
joint control and the service for eacttti® same or closely related, both employers

areliable for workets compensation. Insurance Co. of North AmeridalVHR 45 (1) (a) Every person, !ncu"ding a”.ﬁmalsy in the service of

Wis. 2d 361 173 N.w2d 192 the state, or of any municipality therein whether elected or under
any appointment, or contract of hire, expressimplied, and

102.05 Election by employer , withdrawal. (1) An  whethera resident or employed or injured within or withdh

employerwho has had no employee at any time within a contingtate. The state and any municipality may require a bond from a
ousperiod of 2 years shall be deemed to hafexefd withdrawal, contractor to protedhe state or municipality against compensa
which shall be dective on the last day of sugberiod. An tion to employees of such contractor or employees of a subcon
employerwho has not usually employed 3 employees and who heesctorunder the contractoiThis paragraph does not apply begin
not paid wages ot least $500 for employment in this state iming on thefirst day of the first July beginning after the day that
every calendarquarter in a calendar year may file a withdrawahe secretary files the certificate undei82.80 (3) (g)except that
noticewith the department, which withdrawal shall takleetf30 if the secretary files theertificate under s102.80 (3) (ag}his
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paragrapldoes apply to claims for compensation filed on or aftetes. Such a person shall nio¢ counted in determining whether
the date specified in that certificate. anintermediate agency or publisher is subject to this chapter

(b) Every personincludingall officials, in the service of the  (7) (a) Every member of a volunteer fire company or fire
state,or of any municipality thereiwhether elected or under anydepartmenbrganized under ct213 a legally oganized rescue
appointmentpr contract of hire, express or implied, and whethaquad or a legally ganized diving team is considered to be an
aresident or employed or injured within or without the state. Thisnployeeof that companydepartment, squad or team. Every
paragrapHirst applies on the first day of the first July beginningnemberof a company department, squad or team described in
afterthe day that theecretary files the certificate undel62.80 this paragraph, while serving as anxiliary police oficer at an
(3) (a), exceptthat if the secretary files the certificate under smergencyis also considered to be an employee of that company
102.80(3) (ag)this paragraph does apply to claims for compensdepartmentsquad or team. If a compamepartment, squad or
tion filed on or after the date specified in that certificate. teamdescribed in thiparagraph has not insured its liability for

(2) Any peace dfcer shall be considered an employegile compensatioto its employees, the municipality or coumtighin
engagedn the enforcement of peace or in the pursuit and captwich that companydepartmentsquad or team wasganized
of those chayed with crime. shallbe liable for that compensation.

(3) Nothing herein containedshall prevent municipalites  (b) The department may issue an order unde®3.31 (1) (b)
from paying teachers, police fidfers, fire fighters and other permittingthe county within which a volunteére company or
employeedull salaries during disabilitynor interfere with any fire department ganized under cl213 a legally oganized res
pensionfunds, nor prevent payment to teachers, polifieess or cuesquad, an ambulanservice provideras defined in €46.50
fire fighters therefrom. (1) (c), or a legally oganized diving team is ganized to assume

(4) (a) Every person in the service of another under any CJN” liability for the compensation provided under this chapfer
tract of hire, express or implied, all helpers and assistants &f volunteer members of that compadgpartment, squagyo-
employees,whether paid by the employer or employee, iyider or team.
employedwith the knowledge, actual or constructive, of the (8) (a) Except as provided in péb), every independent cen
employer,including minors, who shall have the same power dfactor is, for the purpose of this chaptan employee of any
contractingas adult employees, but not including the followingemployerunder this chapter for whom he or she is performing ser

1. Domestic servants. vice in the course of the trade, business, profession or occupation

2. Any person whose employment is not in the course ofhSuch employer at the time of the injury
trade,business, profession or occupation of the emplaydess  (b) An independent contractor is not an employee of an
asto any of said classes, the employer has el¢otiettiude them. employerfor whom the independent contractor performs work or
(b) Par(a) 2.shall not operate to exclude employee whose Servicesf the independent contractor meets all of fibieowing
employmenis in the course ainy trade, business, profession ofonditions:
occupationof the employerhowevercasual, unusual, desultory 1. Maintains a separate business with his or her ofigepf
or isolatedthe employes trade, business, profession or oceup&quipmentmaterials and other facilities.
tion may be. 2. Holds or has applied for a federal employer identification
(4m) For the purpose of determining the number of employpumberwith the federal internal revenue servicéas filed busi
eesto be counted under102.04 (1) (b)but for no other purpose, nessor self-employment income tax returns with the federal-inter
amember of a religious sect is not considered to be an emplopeérevenue service based on that work or service in the previous
if the conditions specified in $02.28(3) (b) have been satisfied year.
with respect to that member 3. Operatesinder contracts to perform specific services or
(5) Forthe purpose ofletermining the number of employeesvork for specific amounts of money and under which the indepen
to be counted under $02.04 (1) (c)but for no other purpose, thedentcontractor controls the means of performihg services or
following definitions shall apply: work.
(a) Farmers or their employees working on an exchange basis 4. Incurs the main expenses related to the service or work that
shallnot be deemed employees of a farmer to whom their labohisor she performs under contract.

furnishedin exchange. 5. Is responsible for the satisfactory completion of work or
(b) The parents, spouse, child, brothsister son—in—law serviceshat he or she contracts to perform and is liable for-a fail

daughter—in—lawfather-in—law mother—in—lawbrother—in—law ureto complete the work or service.

or sister—in—law of a farmer shall not be deemed the fdsmer 6. Receives Compensation for work or service performed

employees. undera contract on a commission or per job or competitive bid
(c) A shareholder—employee of a family farm corporation shadhsisand not on any other basis.

bedeemed a “farmer” for purposes of this chapter and shall not be 7. pay realize a profit or sfér a loss under contractser

deemedan employee of a farmetA “family farm corporation” form work or service.

meansa corporation engaged in farming all of whebareholders - . o :

arerelated as lineal ancestors or lineal descendants, whethe@. P@' Has continuing or recurring busindsbilities or obliga

blood or by adoption, omas spouses, brothers, sisters, uncles;”

aunts,cousins, sons—in-lawdaughters—in-lawfathers—in—law 9. The success or failure of the independent contradborsi
mothers—in—lawbrothers—in—law or sisters—in—law of suateal nessdepends on the relationshopbusiness receipts to expendi
ancestorsr lineal descendants. tures.

(d) A member of a religiousect is not considered to be an (c) The department may not admit in evidence state or federal

employeeof a farmer if the conditions specified in1€2.28 (3) aws, regulations, documents granting operating authority or
(b) have been satisfied with respect to that member licenseswhen determining whether an independent contractor

(6) Everyperson selling or distributingewspapers or maga meetsthe conditions speC|f|§d in p_a@b) 1.9r3. .
zineson the street or from house to house. Such a person shall b€8M) An employer who is subject tihis chapter is not an
deemedan employee of each independent news agency whicigfgployeeof another employer for whom tffiest employer per
subjectto this chapteror (in the absence of such agencieslagh formswork or service irthe course of the other employetrade,
publisher’s(or other intermediate) selling agency which is subjeBtisinessprofession or occupation.
to this chapteror (in the absence of all such agenc#®ach pub (9) Membersof the national guard and state defefwee,
lisher,whose newspapers or magazines the person sells or-disiihenon stateactive duty under direction of appropriate authprity
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butonly in case federdd@ws, rules or regulations provide no beneemployeeof any employer under this chapter for whom he or she
fits substantially equivalent to those provided in this chapter is performing service at the time of the injury

(10) Furtherto efectuate the policy of the state that the bene (17) A prisoner of a countyail who is assigned to a work
fits of this chapter shall extend and be granted to employees in¢dhenpunder s303.10is not an employee of the county or counties
serviceof the state, or of angnunicipality therein on the sameproviding the work camp while the prisoner is working under s.
basis,in the same manneunder the same conditions, and witl803.10(3).

like right of recovery as in the case of employees of persons, _f|rm5(179) A state employee who is on a leave of absence granted
or private corporations, any question whether any persan isngers. 230.35 (3) (e}o provide services to the American Red
employeeunder this chapter shdie governed by and determinedcrossin a particular disaster is nah employee of the state for the
underthe same standards, considerations, and ofiléscision in purposesof this chapter during the period in which hesbe is on

all cases undesubs.(1) to (9). Any statutes, ordinances, Ofineleave of absence, unless one of the following occurs:
administrativeregulations which may be otherwise applicable to (a) The American Red Cross specifies in its written request

the classes of employees enumerated in gljshall not be con unders.230.35 (3) (e) 2c. that a unit of government in this state

trolling in deciding whether angerson is an employee for the pur. . 4 - ;
posesof this chapter is requesting the assistance of the American Red Cross in the par

11) The d by rul ibe cl £ vol ticular disaster and the state employee durindethee of absence
(11) The department may by rule prescribe classes of volyyijesservices related to assisting the unit of government.
teerworkers who mayat the election ahe person for whom the

o ; b) The American Red Cross specifies in its written request
serviceis being performed, be deemed to be employees for the( . X
purposesf this chapter Election shall b&y endorsement upon UNders.230.35 (3) (e) 2. dhat it has been requested to provide

the worker's compensation insurance policy with written notic@SSistanceutside of this state in a particular disaster and there
to the department. In thease of an employer exempt from insurEXistsbetween thetate of Visconsin and the state in which the

ing liability, election shall be by written notice to the departmerft€'vicesareto be provided a mutual aid agreement, entered into

The department shall by rule prescribe the means and mannepYfn€ governagrwhich specifies that the staséWisconsin and
which notice of election by the employer is to be providethéo the other state may assist each other in the event of a disaster and

volunteerworkers. which contains provisionsaaddressing worké& compensation
. . coveragdor the employees of the other state who provide services
(11m) Subijectto sub.(11), a volunteer for a nonprofit ga in Wisconsin.

nizationdescribed in sectidb01 (c) of the internal revenue code, . . L )
as defined irs.71.01 (6) that is exempt or eligible for exemption (17m) A participant in a trial job under 89.147 (3)isan
from federal income taxation under sectifi (a) of the internal €mployeeof any employer under this chapter for whom the partic
revenuecode who receives from that nonprofiganization nom ipantis performing service at the time of the injury

inal payments of money or other things of value totaling not more (18) A participant in a community service job undet%.147
than$10 per week is not considered to be an employee of that n@h or a transitional placement unde#8.147 (5)is an employee
profit organization for purposes of this chapter of the Wisconsin works agencgs defined under 49.001 (9) for

(12) A student in a technical college district whileagsart of ~ the purposes of this chaptexcept to thextent that the person for
atraining program, he or she is engagepdrforming services for Whomthe participant iperforming work provides worker com
which aschool oganized under cl&8 collects a fee or is engagedPensatiorcoverage.

i i i History: 1975 c. 148.54;1975 ¢.224 1977 c. 291979 c. 2781981 c. 3251983
in producing a product sold by such a school is an employhatof a.27,98, 1985 a. 2983, 135 1985 a. 15(:.4; 1985 a. 176332 1987 a. 631989

school. a.31, 64, 359 1993 a. 1681, 112, 399, 1995 a. 2477, 96, 117, 225, 281, 289, 417,
(12m) A student of a public school, as described 115.01 1997a. 3538, 118 1999 a. 14162

(1) ora private school. as defined ir§5.001 (30 while he or A truck owner who fell and sustained injuries in a compatryick parking area
! ! i while in the process of repairing his truck was properly found under sub. (8jato be

Sh_ei'_s engaged in p_erforming services as part of a SChOO_l WQtkutoryemployee of the company at the time of his injury although he was an inde
training, work experience or work study program, and whaais pendentontractor whavorked exclusively for the trucking company under a lease
onthe payroll of an employer that is providing the work traininggfeement Employers Mutual Liability Insurance Co.DILHR, 52Wis. 2d 515

or work experience or who'is nOthe.rWISE réceiving COMpensa e reyas no employment when a member of @anizatiorborrowed a refriger

tion on which a Workés_ compensation carrier COU|d_ ASSESS Preated truck from a packing company for use at a picnic and was injured when returning
miumson that employeis an employee of a school district or priit. Kress Packing Co. Kottwitz, 61 Ws. 2d 175212 N.W2d 97

vateschool that elects underl$2.077to name the student @s ~_Nothingin this chapter precludes an employer from agreeing with employees to
employee. This subsection does not apply after December ntinue salaries for injured workersexcess of workés compensation benefits.

esgpaymentsare not workes compensation and may be conditioned on the par
2001. ties’ agreement. City of Milwaukee RILHR, 193 Ws. 2d 626534 N.w2d 903(Ct.
: ; ; . App. 1995).

. (13) A Juvenlle performlng uncompens_ated commursiy Sub.(8) (b) supplants the common law and provides the sole test for determining
vice work as a result of deferred prosecution agreement undehethera worker is an independent contractor for purposes of ch. 102. Jarrett v
$.938.245 a consent decree unde®88.320r an order under s. LIRC, 2000 WI App 46233 Wss. 2d 174607 N.W2d 326
938.34is an employee of the county in which the court orderin Membersof state boards, committees, commissions or councils, who are compen
thecommunity service work is located. No compensation may ﬁfg_per diem or by actual and necessaqyense are covered employees. 58 Atty

paidto that employee for temporary disability during tealing

period. 102.075 Election by sole proprietor , partner or mem -

(14) An adult performing uncompensated community servidger. (1) Any sole proprietor partner or member of a limited
work under s304.062 943.017 (3)971.3§ 973.03 (3)973.05 liability company engaged in a vocation, profession or business
(3),973.090r973.10 (1mjs an employee of the countywhich  on a substantially full-timébasis may elect to be an employee
the district attorney requiring or the court ordering the communityhderthis chapter by procuring insurance against infurstained
servicework islocated or in which the place of assignment und@t the pursuit of that vocation, professionbusiness. This cover
$.304.0620r 973.10 (1mjis located. No compensation may bexge may be obtained by endorsememt an existing policy of
paidto that employee for temporary disability during tieling worker's compensation insurance or by issuance of a separate

period. policy to the sole proprietppartner or member on the same basis
(15) A sole proprietor or partner or member electing under @sany other policy of workés compensation insurance.
102.075is an employee. (2) Forthe purpose of any insurance policy other than a-work

(16) Aninmate participating in a work release program under’s compensation insurance policy sole proprietoipartner or
s.303.065 (2)or in the transitional employment program is amembermay be considered eligible for workercompensation
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benefitsunless he or she elected to be an employee under this 462.11 Earnings, method of computation. (1) Theaver
tion. age weekly earnings for temporary disahilgggrmanent total dis
(3) Any sole proprietgrpartner or member who elected to b@bility or death benefits for injury in each calendar year on or after
anemployee under this section may withdréaat election upon January 1, 1982, shall be not less than $30 nor tharethe wage
30 days’ prior written notice to the insurance carrier and tie Wratewhich results in a maximum compensation rate of 100% of the
consincompensation rating bureau. state’saverage weekly earnings @stermined under $08.05as
History: 1983 a. 981993 a. 12. of June 30 of the previous yeaixcept that the average weekly
earningsfor temporarydisability, permanent total disability or
102.076 Election by corporate officer . (1) Not more than deathbenefits for injuries occurring on or after January 1, 1998,
2 officers of acorporation having not more than 10 stockholdernd before January 1, 1999, shall be not more than $784.50,
may elect not to be subject to this chaptHrthe corporation has resultingin a maximuncompensation rate of $523, and the aver
beenissued a policy of work&s compensation insurance, afi-of ageweekly earnings for temporary disabilipermanent total dis
cer of the corporation may elect not to be subject to this chapsility or death benefits for injuries occurring on or after Janu
and not to be covered under the policy at any time during tlaey 1,1999, and before January 1, 2000, shall be not more than
periodof the policy Except as provided in su2), the election $807, resulting in a maximum compensation &t&538. The
shallbe made by an endorsement, on the policy of wslemm  averagewveekly earnings for permanent partial disability shall be
pensatiorinsurance issued that corporation, naming eacHiof notless than $3@nd, for permanent partial disability for injuries
cerwho has so elected. The election feeive for the period of occurringon or afteJanuary 1, 1998, and before January 1, 1999,
the policy and may not be reversed during the period of the polieyot more than $268.50, resulting in a maximum compensatien
An officer who so elects is an employee for the purpose of-detef $179, and, for permanent partial disabifity injuries occur
mining whether the corporation is an employer und&b8.04 (1) ring on orafter January 1, 1999, not more than $276, resulting in
(b). a maximum compensation rate of $184. Between such limits the
(2) If a corporation has not more than 10 stockholders, rivterageneekly earnings shall be determined as follows:
morethan 2officers and no other employees and is not otherwise (a) Daily earningsshall mean the daily earnings of the
requiredunder this chapter to have a policy of wotkezom  employeeat the time of the injury in the employment in which the
pensatiorinsurance, an fier of that corporation who elects notemployeewas then engaged. In determining daily earnings under
to be subject to this chapter shall file a noticéhatt election with  this paragraph, overtime shaibt be considered. If at the time of
the department on a form approved by the department. The elg¢® injury the employee is working on part time for the, dhg
tion is efective until the dicer rescinds it by notifying the depart employee’sdaily earnings shall be arrived at by dividing the

mentin writing. amountreceived, or to be received by the employee for padk
History: 1985 a. 831987 a. 15,179 1989 a. 641991 a. 851997 a. 38 time service for the dayby the number of hours aricactional

. . . hoursof such part-timeervice, and multiplying the result by the

102.077 Election by school district or private school. — nymberof hours of the normal full-time working day for the

(1) A school district or a_private school, as defined 'rhl§_..001 employmentinvolved. The words “part time fahe day” shall
(3r), may elect tmame as its employee for purposes of this chapigsp|y to Saturday half days and all other days upon which the
astudent described in $02.07 (12mpy an endorsement on itsempioyeeworks less than normal full-time working hours. The
policy of workefs compensation insurance rthe school dis  5yerageweekly earningshall be arrived at by multiplying the
trict or private school is exempt from the duty to insure undergyjly earnings by the number of days and fractional daysally
102.28(2), by filing a declaration witthe department in the man yorked per week at the time of the injumthe business operation

ner provided in s.102.31 (2) (a)naming the student an ot the employer for the particular employment in which the
employeeof the school district or private school for purposes ]

I d at the ti f th loyeajury.
this chapter A declaration under this subsection shall list themp oyeewas engagec at the ime of the emplay@aLry

; b) In case okeasonal employment, average weekly earnings
nameof the student to be covered under this chagitemame and ( ; | ¢
addressof the employer that is providing the work training Ofhallbe arrived at by the method prescribed in(@rexcept that

work experience for that student and the title, if,arfthe work he number of hours of the normal full-time working day and the

training, work experience or work stugiyogram in which the sty umberof days of the normal full-time working week shall be
dentis p;articipating suchhours and such days in similar service ingame or similar

nonseasonabmployment. Seasonal employment shall mean
employmentwhich can be conducted only duricgrtain times of
Eheyear and in no event shall employment be considered seasonal
if it extends during a period of more than fourteen weeks within
acalendar year

(c) In the case of persons performing service without fixed
earningsor where normal full-time days or weeks are not main
tainedby the employer in the employment in which the employee
worked when injured, or where, fotherreason, earnings cannot
be determined under the methods prescribed byg)ar (b), the
earningsof the injured person shall, for the purpose of calculating

of benefits payable under this chapter to employees of the sgPensatiompayable under this chaptée taken to be the usual
and their dependents and other functions of the state as &9 €arnings paid for similaservices on a normal full-time
employerunder this chapterThe department of administrationPasisin the same or similar employment in which earnings can be
may delegate this authority to employing departments and-ag&fterminedinder the methods set out in.faj or (b).

ciesand require such reports as it deems necessary to accomplistl) Except in situations where pé) applies, average weekly
this purpose. The department of administration or its delegat@ningsshall in no case be less than actual average weekly earn
authorities shall file with the departmentwbrkforcedevelop  ingsof the employee for the 52 calendar weeks before his or her
mentthe reportghat are required of all employers. The departnjury within which the employee has been employed in the busi
ment of workforce developmershall monitor the delivery of nessjn the kind of employment and for the employerdrom
benefitsto state employees and their dependents andcsimaiult  the employee worked when injured. Calendar weeks within
with and advise the department of administratiothe manner which no work wasgperformed shall not be considered under this

andat the times necessary to ensure prompt and pdaieery ~ paragraph. This paragraph appliesnly if the employee has
History: 1981 c. 201995 a. 2%.9130 (4) 1997 a. 3 workedwithin a total of at least 6 calendar weeks during5he

in the manner provided in 402.31 (2) (a)the student and the
employerwho is providing the work trainingr work experience
for that student. A revocation under this subsedti@fiective 30
daysafter the department receives notice of that revocation.

(3) This section does not apply after December 31, 2001.
History: 1995 a. 17; 1997 a. 381999 a. 14

102.08 Administration for state employees. The depart
mentof administration has responsibility ftre timely delivery
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calendamveeks before his or hatjury in the business, in the kind the purposes of this sectiasthe filing of an application. This

of employment and for the employer for whom the employesectiondoes not déct any claim barred under®2.17 (4)
workedwhen injured. For purposes of this section, earnings foHistory: 1983 a. 98

part-timeservices performed for a laboganization pursuarid

acollective bagaining agreement between the employerthatt 102.125 Fraudulent claims reporting and investiga -
labor organization shall be considered as part of the &atadings tion. (1) If an insurer or self-insured employer has evidence that
in the preceding 52 calendar weeks, whether payment is madégiaim is false or fraudulent in violation of®3.395and if the

the labor oganization or the employer insurer or self-insured employer is satisfied that reporting the

(e) Where any things of value are received in addition to morgig?m to the department will not impede its ability to defend the
tary earnings as part of the wage contract, they shall be deemé&f!™ the insurewor self-insured employer shall report the claim

a part of earnings and computed at the value thereof to {Qdhe departmentThe department may require an insurer or self-
employee. insuredemployer to investigate an allegedly false or fraudulent

. . . __claimand may provide the insurer or self-insured employtr
& et vt v v el B st et o an e
time of injury. St self—lnsured employer that investigates a_clalm _und_er this sub
' o . sectionshall report on the results of that investigationthe
2. The weekly temporary disability beneffts a part-time  gepartment. If based on the investigation the department has a
employeewnho restricts his or her availability in the latmarket  reasonablebasis to believe that wolation of s.943.395has
to part-time work and is not employed elsewhere may not exceg@urredthe department shall reféfre results of the investigation
theaverage weekly wages of the part-time employment. to the district attorney ahe county in which the alleged violation
(9) If an employee isinder 27 years of age, the emplogee’occurredfor prosecution.
averagewveekly earnings on which to compue benefits acckru  (2) Annually, the department shall submit a reportthe
ing for permanent disability or death shall determined on the appropriatestanding committees under18.172 (3)and the gov
basisof the earnings that the employee, if not disabled, probakyhordetailing, for the previous yeahe number of reports under
would earn after attaining the age of 27 years. Unless otherwiggh (1) that the department received, the number of referrals for

establishedthe projected earnings determined under this-pargrosecutionthat the department made and the results of those
graphshall betaken as equivalent to the amount upon which maxkferrals.

mum weekly indemnity is payable. History: 1993 a. 81
(2) Theaverage annual earnings when referred to in this chap
ter shall consist of 50 times the employeaverage weekly earn 102.13  Examination; competent witnesses; exclusion
ings. Subject to the maximum limitation, average annual earningsevidence; autopsy . (1) (a) Except as provided in su#),
shallin no case be taken at less than the actual earnings ofwh&nevercompensation is claimed by an employee, the employee
employeein the year immediately preceding the employeeshall, upon the written request of the emplogeemployer or
injury in the kind of employment in which the employee worke@orker’s compensation insuresubmit to reasonable examina
at the time of injury tionsby physicians, chiropractors, psychologists, dentispodr
(3) Theweekly wage loss referred to in this chapecept atrists provided anq_nald for by th_e e_mployer_or |nsurerNo_

unders. 102.60 (6) shall be such percentage of the averag@nPloyeevho submits to an examination undeis paragraph is
weekly earnings of the injured employee computed according dgPatient of the examining physician, chiropracfimychologist,
the provisions of thissection, as shall fairly represent the prepodentistor podiatrist for any purpose otttéwan for the purpose of
tionateextent of the impairment of the employeearning capac Pringingan action under cs5, unlesshe employee specifically
ity in the employment in which the employee wasking at the eduestsireatment from that physician, chiropractpsychole
time of the injury and other suitable employments, the same to BiSt dentist or podiatrist.
fixed as of the time of the injurput to be determined in view of ~ (am) When compensation is claimed for loss of earning eapac
the nature and extent of the injury ity under s102.44 (2)or (3), the employee shall, on the written

History: 1971 c. 1481973 c. 1501975 c. 1471977 c. 1951979 c. 2781981  requesbf the employes’ employer or insuresubmit to reasen
c. 92 1983 a. 981985 a. 831987 a. 1791989 a.64; 1991 a. 851993 a. 81492 ableexaminations by vocational expems)vided and pa|d for by
1995a. 17,1997 a. 38253 the employer or insurer

102.12 Notice of injury , exception, laches. No claim for __(P) Anemployer or insurer who requests that an employee sub
compensatiomay be maintained unless, within 30 days after tHBit to reasonable examination under. ¢y or (am) shall tender
occurrenceof the injury or within 30 daysfter the employee [© the employee, before the examination, all necessary expenses
knewor ought to have known thmture of his or her disability and in¢luding transportation expenses. The employee is entitled to
its relation to the employment, actual notice was received by tigve@ physician, chiropractopsychologist, dentist or podiatrist
employeror by an diicer, manager or designateepresentative providedby himself or herself present at the examination and to
of an employer If no representative has been designated by pogceivea copy of all reports of the examination that are prepared
ersplacedin one or more conspicuous places, then notice receidg he examining physician, chiropragt@sychologist, podia

by any superioiis suficient. Absence of notice does not baflist, dentist or vocational expert |m’med|ately upon receipt of
recoveryif it is found that the employer was not misled thereb{10Sereports by the employer or workecompensatiomsurer
Regardiessf whether notice was received, if no payment of cond "€ €émployee is also entitled to hawéranslator provided by him
pensation,other than medical treatment or burial expense, f§!fOr herselpresent at the examination if the employee hés dif
made,and no application is filed with the department within 8U!ty Speaking or understanding the English language. The
yearsfrom the date of the injury or death, or from the date tfgnPloyer'sor insureis written request for examination shall
employeeor his or her dependent knew or ought to Havawn  NOtify the employee of all of the following: o

the nature of the disability and its relation to the employment, the 1. The proposed date, time and place of the examination and
right to compensation therefor is barred, except that the righttigidentity and area of specialization of the examining physician,
compensatiotis not barred if the employer knew or should havehiropractor, psychologist, dentist,podiatrist or vocational
known, within the 2-year period, that tleenployee had sustainedexpert.

the injury on which the claim is based. Issuance of notice of a 2. The procedure for changing the proposed date, time and
hearingon the departmerst'own motion has the samdeet for placeof the examination.
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3. The employes'right to have his or her physician, chiroplusthe actual costs of postage. Any person who refuses-o pro
practor,psychologist, dentist or podiatrist present at the examinade certified duplicates of written material in the persoctis
tion. tody that is requested under p@) shall be liable for reasonable

4. The employe&'right to receive a copy of all reports of theind necessary costs and, notwithstanding1st.04 (1) reason
examination that are prepared by the examining physiciirg- ~ ableattorney fees incurred in enforcing the requéstéght to the
practor, psychologist, dentist, podiatrigir vocational expert duplicatesunder par(a).

immedi’atelyupon repeipt of these reports by the employer or (3) If 2 or more physicians, chiropractors, psychologists, den
worker’s compensation insurer _ _ tistsor podiatrists disagree as to #ent of an injured empley

5. The employes'right to have a translator provided by himee'stemporary disabilitythe end of an employsshealing period,
self or herselfpresent at the examination if the employee hdis dif 3 employees ability to return to work at suitable available
culty speaking or understanding the English language. employmenbr the necessity for further treatment or for a particu

(c) So long as the employee, after a written request of thg type of treatment, the department may appoint another-physi
employeror insurer which complies with pgb), refuses t@ub  cjan, chiropractor psychologist, dentist or podiatrist é@amine
mit to or in any wayobstructs the examination, the emplogee’ne employee and render an opinion as soon as possilie.
right to begin or maintain any proceeding for the collection Qfepartmenshall promptly notifythe parties of this appointment.
compensations suspendedxcept as provided in su). Ifthe ¢ e employee has not returned to work, payment for temporary
tehrgpécé)ézerﬁ:ifso? ;‘Jbg(';;sir:gire;;]ar:&ae\?;yagg;tﬂf;ﬁgn disability shallcont_inu_e until the depgrtment receives the opinion.
examinationthe employee'right to theveekly indemnity which Therﬁmptlioyerngr |tsin|inzur§|1_rrl]ce crﬁrrller c:r kr)ci)rt]h srher‘]" pay rfrci)rrth(re
accruesand becomes payable during the period of that refusalgfAminationand opinion. The employer or insurance carrier o

both shall receive appropriate creétir any overpayment to the

obstruction,is barred, except as provided in s@. ; . -
(d) Subject to pate): %rrr:ployeedetermlned by the department after receipt obiie-
r

i
1. Any physician, chiropractppsychologist, dentist, podia . . I .
trist or vocational expert who is present at any examination unge (‘:]) Thﬁ rlghts Off employees_ to beglnmalntglnprociled_ln(?es .
patr (a) or (am) may be required to testify as to the results there¢f! the collection of compensation and to receive weekly inaemni
2. Any physician, chiropractopsychologist, dentist or podi tieswhich accrue and become payable shall not be suspgnded or
atrist who attended avorkers compensation claimant for anybﬁrfgglgdgrms.xgt%)nvvhegna;ﬂeerrgplogseteoﬁgésg; t?ongg]rlt tgrli
condition or complaint reasonably related to the condition fdf'YS!caléxamination, up qu ployer or w

which the claimant claims compensation may be requiréesto er's compensation insurer or at the direction of the department or
tify before the department when it so directs. an examiner which wouldrequire the employee to travel a-dis

tanceof 100 miles or more from his or her place of residence,
any physician, chiropractompsychologist, dentist gpodiatrist unlessthe e_r_nployee has_ C'@'med compensation for treatment
attgnpdixga workets cgmpenrga)t/ion cla?imant for an;/)p condition offo™M @ practitioner whose fife is locatedLO0 miles or more from
complaintreasonably related to the condition for which the clainih®employees place of residence or thepartment or examiner
antclaims compensation may furnish to the employee, emmoﬁetermmeshat anyother circumstances warrant the examination.
worker’s compensation insureor the department information If the employee has claimed compensatiortrieatment from a
andreports relative to a compensation claim. practitionerwhose dfice is located 100 miles or more fratime

4. The testimony of any physician, chiropractesychole employee’splace of residence, the emplpyer or insurer may
gist, dentist or podiatrist who is licensed to practice where he '§duest,or the department or an examiner may direct, the
sheresides or practices in any state and the testirbagy voca employeeto submit to a physical examination in the andeere
tional expert maybe received in evidence in compensation préhe employees treatment practitioner is located.
ceedings. (5) Thedepartment maxefuse to receive testimony as to-con

(e) No person may testify on the issue of the reasonablend#i®ns determined from an autopsy if it appears that the party
of the fees of a licensed health care professional unless the pedstaring the testimony had procured the autopsy and had failed to
is licensed to practice treame health care profession as the pronakereasonable &frt to notify at least one party in adverse inter
fessionalwhose fees are the subject of the testimaortyis para estor the department at least 12 hours beforeathepsy of the
graphdoes not apply to thiee dispute resolution process undetime and place it would be performed, or that the autopsy was per
s.102.16 (2) formedby or at the direction of the coroner or medical examiner

(f) If anemployee claims compensation undet(2.81 (1) or at the direction of the district attorney for purposesautho
the department may requithe employee to submit to physical ofrized by ch.979. The department may withhold findings until an
vocationalexaminations under this subsection. autopsyis held in accordance with its directions.

(2) (a) An employee who reports an injury alleged to be History: 1973 c. 272282, 1975 c. 1471977 c. 291979 c. 10%.236 (3) 1979
work-relatedor files an application for hearing waives any physF- 278 1981 c. 921983 a. 98279 1985 a. 831987 a. 1791989 a. 64359 1991
cian—patientpsychologist-patient or chiropractor—patient privi® 891993 & 811997 a. 38
legewith respect to any condition or complaint reasonably relat T . .
togthe condiﬁon for w)k/ﬂch the employeg claims compe)ésatio?wt.h'14 Jurisdiction  of department; advisory commit -
Notwithstandingss 51.30and146.82andany other lawany phy ee. (1) This chapter shall be admlnlstergd by the depgrtment.
sician, chiropractor psychologist, dentist, podiatrist, hospical ~ (2) The council on workeis compensation shall advise the
healthcare provideshall, within a reasonable time after writterdepartment in carrying out the purposes of this chapBerch
requestby the employee, employeworkers compensation councilshall submit its recommendations with respecirtend
insureror department or its representative, provide that persorentsto this chapter to each regular session of the legislature and
with any information or written material reasonably related to asjallreport its views upon any pending bill relatboghis chapter
injury for which the employee claims compensation. to the proper legislative committee. At the request of the chairper

(b) A physician, chiropractppodiatrist, psychologist, dentist, sonsof the senate and assembly committees on |t#edepart
hospitalor health service providshall furnish a legible, certified mentshall schedule a meeting of the council with the members of
duplicateof the written material requested under. §aj upon the senate and assembly committees on labor to reviewliand
paymentof the actual costs of preparing the certified duplicateussmatters of legislative concern arising under this chapter
notto exceed the greater of 45 cents per page or $7.50 per requasitory: 1975 c. 14%.54; 1979 c. 278

3. Notwithstanding any statutory provisions except (&
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102.15 Rules of procedure; transcripts. (1) Subjectto healthservice provider are bound by the departnsesftermina
this chapterthe department may adopt its own rules of procedutien under s102.18 (1) (bpn the reasonableness of the disputed
andmay change the same from time to time. fee,unless that determination is set aside, reversed or mobfied
(2) Thedepartment may provide by rule the conditions und#te department undes.102.18 (3)or by the commission under s.
which transcripts of testimony and proceedings shall be furnishd®2.18(3) or (4) or is set aside on judicial review undet82.23
(3) All testimony at any hearing held under this chapter shall (b) An insurer or self-insured employer that disputes the rea
be taken down by a stenographic repqrésccept that in case of sonablenessf a fee chayed by ahealth service provider or the
an emegency as determined by the examiner conducting thdepartmentinder sub(1m) (a)or s.102.18 (1) (bg). shall pre
hearing,testimony may be recorded by a recording machine. vide reasonable notice to the health service provider that the fee

History: 1977 c. 4181989 a. 64 is being disputed. After receiving reasonable notice under this
o . o paragraph or undesub.(1m) (a)or s.102.18 (1) (bg) 1that a
102.16 Submission of disputes, contributions by healthservice fee is being disputed, a health service provider may

employees. (1) Any controversy concerning compensat®n not collect the disputed fee from, or bring an action for collection

aviolation of sub.(3), including controversies in which the stateyf the disputed fee against, tamployee who received the ser
may be a partyshall be submitted to the department in the manng@tesfor which the fee was chged.

andwith the efect provided inthis chapter Every compromise % (c) After a fee dispute is submitted to the department, the

of any claim for compensation may be reviewed and set asi . . )
modified or confirmed by the department within one year from th JSureror self-insured employer thita party to the dispute shall

datethe compromise is filed with the department, or from the d4fE2V/deto the department information on that fee and information
anaward has been entered. based thereon. or t’he depana)entonfees chaged by other health service providers for comparable

takethat action upon application made within one yé#mless the SErvices. The insurer or self-insured employer shall obtain the
word “compromise” appears ia stipulation of settlement, theinformationon comparable fees from a database thegiisfied

settlemenshall not be deemed a compromise, and further claff e department under pén). Except as provided in pde)

is not barred except as provided in162.17 (4)regardless of 1- if the insurer or self-insured employer does provide the
whetheran award is made. The emplayiesurer or dependent information requwed_ under this _paragraphe department shal!
under s102.51 (5)shall have equal rights with the employee de_termlnethat the disputed fee is reasonable and _order tha_lt it be
havereview of a compromise or any other stipulation of setti®aid. If the insurer or self-insured employer provides the-infor
ment. Upon petition filed with thelepartment, the departmentmation required under this paragraph, the department shall use
may set asidéhe award or otherwise determine the rights of t%@atlnformatlon to determine the reasonableness of the disputed
parties. ee.

(Im) (a) If an insurer or self-insured employer concedes by (d) For fee disputes that are submitted to the department before
compromiseunder sub(1) or stipulation under £02.18 (1) (a) July 1,2002, the departmeshall analyze the information pro
thatthe insurer or self-insured employetiable under this chap videdto the department under p@) according to the criteria pro
ter for any health services provided to an injured employee byigledin this paragraph to determine the reasonableness disthe
healthservice providerut disputes the reasonableness of the fpetedfee. The department shall determine that a disputed fee is
chargedby the health service providethe department may reasonabl@nd order that the disputed fee be paid if that fee is at
includein its order confirming the compromise stipulation a or below themean fee for the health service procedure for which
determinatioras to the reasonableness of the fee or the departméetdisputed fee was chgard, plus 1.5 standard deviatidnsm
may notify or direct the insurer or self-insureployer to notify thatmean, as shown by data from a database thettified by the
the health service provider under s(ip) (b) that the reasonable departmentinder par(h). The department shall determine that a
nessof the fee is in dispute. disputedfee is unreasonable and ordeat a reasonable fee be

(b) If an insurer or self-insured employer concedes by-corpaidif the disputed fee is above the mean fegHerhealth service
promiseunder sub(1) or stipulation undes.102.18 (1) (athat procedurefor which thedisputed fee was clged, plus 1.5 stan
theinsureror self-insured employer is liable under this chapter folarddeviations from that mean, as shown by diata a database
anytreatment provided to an injurethployee by a health servicethatis certified by the department under.gh}, unless the health
provider, but disputes the necessity of the treatment, the depa#rviceprovider proves to the satisfaction of the departrtteatt
mentmayinclude in its order confirming the compromise or stipua higher fee is justified because the service provided in the dis
lation a determination as to the necessity of the treatment or fhgedcasewas more dffcult or more complicated to provide than
departmentmay notify or direct the insurer or self-insuredin the usual case.
employerto notify, the health service provider under s#m) (b) (e) 1. Subject to sub@., if an insurer or self-insured employer
thatthe necessity of the treatment is in dispute. _thatdisputes the reasonableness of a feegelibiny a health ser

(2) (a) The department has jurisdiction under this subsectiafice provider cannot provide information on fees gearby other
sub.(1m) (a)and s102.17to resolve a dispute betweehealth health service providers feomparable services because the-data
serviceprovider and an insurer or self-insuedployer over the paseto which the insurer or self-insureshployer subscribes is
reasonableness of a fee deat by the health service provider forot aple to provide accurate information for the health service pro
healthservices provided to an injured employee who cldieT®  cedure at issue, the department may use any other information that
fits under this chapterThe department shall deny payment of ge gepartment considers to be reliabled relevant to the dis
heal_thservtl)celfee that thigg%agt”;e”é detbermlnes unde;lubisA putedfee to determine the reasonableness of the disputed fee.
section,sub.(1m) ()or s.102.18 (1) (byo be unreasonable. 2. Notwithstanding subd.., the department may use only a

healthservice provider and an insurer or self-insueatployer : . )
thatareparties to a fee dispute under this subsection are boundﬁggpltalradlology database that has been certifigthe depast

the department determination under this subsection on the reg/€nt under path) to determine the reasonableness of a hospital
sonablenessf the disputed fee, unless that determination is &€ for radiology services. _ _

asideon judicial review as provided in pgf). A health service () The department may set aside, reverse or modify & deter
provider and an insurer or self-insured empldpeat are parties minationunder this subsection within 30 days after the date of the
to a fee dispute under sutim) (a)are bound by the department’ determination.A healthservice providerinsurer or self-insured
determinationunder sub(1m) (a)on the reasonableness of theemployerthat is aggrieved by a determinatiointhe department
disputedfee, unless that determination is set aside or modified underthis subsection may seek judicial review of that determina
the department under sulfl). An insurer or self-insured tion in the same manner that compensatilaims are reviewed
employerthat is a party to a fee dispute undet@2.17and a unders.102.23
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(g) Sectionl02.13 (1) (edoesnot apply to the fee dispute reso vice providers position in the disputes frivolous or based on
lution process under this subsection. fraudulentrepresentations. In a subsequent dispute invothiag

(h) The department shall promulgate rules establishing pro&@meindividual health service providethe department shall
duresand requirements for the fee dispute resolupioocess chargethe losing party to the dispute for the full cost of obtaining
underthis subsection, including rules specifying the standar#f¥e written opinion of the expert.
thathealth service fee databases must meet for certification undefe) The department may set aside, reverse or modify a deter
this paragraph. Using those standards,déeartment shall cer minationunder this subsection within 30 days after the date of the
tify databases of the health service feeswaadus health service determination.A healthservice providerinsurer or self-insured
providerschage. In certifying databases under this paragrapémployerthat is aggrieved by a determinatiofithe department
the department shall certifgt least one database of hospital feasnderthis subsection may seek judicial review of that determina
for radiology services, including diagnostic aimderventional tion in the same manner that compensatilzims are reviewed
radiology,diagnostic ultrasound and nuclear medicine. unders.102.23

(2m) (a) The department has jurisdiction under this subsec (f) The department may contract with an impartial heztle
tion, sub.(1m) (b)and s.102.17to resolve a dispute between aservicesreview oganization to providethe expert opinions
health service provider and an insurer or self-insured employequiredunder par(c), or establish @anel of experts to provide
overthe necessity of treatment provided $orinjured employee thoseopinions, or both. If the department establishes a panel of
who claims benefits under this chapt&ihe department shall denyexpertsto provide the expert opinions required under (@rthe
paymentfor any treatment that the department determines undkpartmentnay pay the members of that paaekasonable fee,
this subsection, sulflm) (b)or s.102.18 (1) (bXo be unneces plusactual and necessary expenses, for their services.

sary. A health service provideand an insurer or self-insured (g) The department shall promulgate rules establishing proce
employerthat are parties to a dispute under this subseotien gyresand requirements for the necessity of treatment dispute reso

the necessity of treatment abeund by the departmesttieter  |ytion process under this subsection, including rules settiag
minationunder this subsection on the necessity of that treatme@esunder par(f).

unlessthat determination is set aside on judicial review as pro 3y nq employer subject to this chapter may solicit, receive or
videdin par (€). A health service provider and an insureseif— collect any money from an employee or any other person or make

insuredemployer that are parties to a dispute under(dub) (b) _ ; ; ; . -
) ny deduction from their wages, either directly or indiredity
over the necessity of treatment are bound by the depar'sne@..e purpose of dischging any liability under this chapter or

determinatiorunder sub(1m) (b)on the necessity of that treat o ., eringpremiums paid on eontract described underl€2.31
ment, unless that determlnatlion is set aS|de_ or modified by t (a), nor mayany such employer sell to an employee c;r other
?hep;artmenutnc{[er SL(’jb(l)'tAn |gsu1r§r2%r7self—|trr1]sured emﬁloy?‘rpersonpr solicit or require the employee or other person te pur
tra tlrsnantifr:g oha Itlﬁpu re un err oo orvelrj engebcefﬁl ydg chase medical, chiropractic, podiatric, psychological, dental or
eatme a health service provider aré bou y the p"’H'I)spitaltickets orcontracts for medical, syical, hospital or other

ment'sdetermination under 402.18 (1)(b) on the necessity of po i care treatment whicts required to be furnished by that
thattreatment, unless that determination is set aside, reverse r%loyer

modified by the department underl€2.18 (3)or by the commis

sionunder s102.18 (3)or (4) or is set aside on judicial review _(4) The department has jurisdiction to pass any question
unders. 102.23 arisingout of sub(3) and has jurisdiction to order the employer

to reimburse an employee or other person for any sum deducted
from wages or paid by him or her in violation of that subsection.

necessityof treatment provided by a health service provideher In addition to the ; :
penalty provided $1102.85 (1) any employer

s%%a:tenf;ggﬁggg ﬁlcj)lt)ig:lemt)o(t':?]ce)r ﬁggtzh1§e(r%/)ic(gggr§§/?§grp{r?at iolating sub.(3) shall be liable to an injured employee for the rea

X . . . - nablevalue of the necessary services rendeveatat employee
necezlsnyo:that trgatrrtf_nt is being ?:spute((jj. A;tggj;e&;lvmg I'e%frsuant to any arrangementymade in violation of(§)bvi?ho>(1t
sonablenotice under this paragraph or under or s. : :
102.18(1) (bg) 2that the necessity of treatment is being dis_puteEF,ggrdtg thattemploy(_a: Zc_tua;llglzsgtérsgments for the s,tagq €
a health service provider may not collect a fee for that disputed(5) Exceptas provided in 28 (3) no agreement by an
treatmentrom, or bring an action for collection of the fee for thagMPloyeeto waive the right to compensation is valid.

; ; ; History: 1975 c. 147200, 1977 c. 1951981 c. 92314 1983 a. 981985 a. 83
disputedtreatment against, tremployee who received the treat ;o597 "d4 1991 a. 851993 a. 811995 a. 17- 1997 a, 381999 a. 14185

ment. The continuing obligation to compensate an employee for work related medical

ini i i pensesinder s. 102.42 does not allagency review of compromise agreements
(C) Beforedetermmmg the necessity of treatment prowded fa erthe one-year statute of limitations in s. 102.16 (1) has run if the employee incurs

aninjured employee who claims benefits under this chathter edicalexpenses after that tim&chenkoski \LIRC, 203 W, 2d 109552 N.W2d
departmenshall obtain a written opinion on the necessity of the0(Ct. App. 1996).

treatmentn dispute from an expert selected by the departmentlpeal uner sub, (2m) e)of a department determinaton may be served under
To qualify as an expert, a person mhstlicensed to practice thewis. 24 271595 N.w2d 686(1999).

samehealth care profession as the individoelth service pro

vider whosetreatment is under review and must either be perforip2.17 Procedure; notice of hearing; witnesses, con -

ing services for an impartial health care services revigaroza- tempt; testimony , medical examination. (1) (a) Upon the

tion or bea member of an independent panel of experts establiskielg with the department by any party in interest of any applica
by the department under péf). The department shall adopt thejon in writing statingthe general nature of any claim as to which
written opinion of the expert as the departmexietermination on any dispute orcontroversy may have arisen, it shall mail a copy
theissues covered in the written opinion, unless the health sendg¢&uch application to all other parties in interest and the insurance
provideror the insurer or self-insured employer present eledr carriershall be deemed a party in interest. The departmagt
convincingwritten evidence that the expertpinion is in error  pring in additional parties by service afcopy of the application.

(d) The department may clygra party to a dispute over theThe department shall cause noticenefaring on the application to
necessityof treatment provided for aimjured employee who begiven to each party interested, by seng€such notice on the
claimsbenefits under this chapter for the full cost of obtaining theterestedparty personally or by mailing a copy to the interested
written opinion of the expert under p&). The department shall party’s last-known address at least 10 days before such hearing.
chargethe insurer or self-insured employer for the full cost dh case garty in interest is located without the state, and has no
obtainingthe written opinion of the expert for the first dispute thgiost-officeaddress within this statthe copy of the application
a particular individual health service provider involved in, and copies of all notices shall be filed with the department of
unlessthe department determines that the individual health séinancialinstitutions and shall also be sentregistered or ceki

(b) An insurer or self-insured employer that dispuites
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fied mail to the last-known post-fafe address of such party par.(c) who is not an individual to provide the department with the
Suchfiling and mailing shall constitute didient service, with the applicants federal employer identification numpeheninitially
sameeffect as if served upon a party located within this state. Thapplyingfor or applying to renew the license.

hearing may be adjourned in the discretion of the department, and2_ |f an applicant who is an individual fails to provitte

hearingsmay be held at such places as the departdesignates, applicant'ssocial security number to the department or if an appli
within or without the state. The department may also afrang%ghtwho is not an individual fails to provide the applicarigd
havehearing held by the commissionficér or tribunal having eralemployer identification number to the department, the depart
authority to hear cases arising under the wéskesmpensation mentmay not issue or renew a license under (gito or forthe

law of anyother state, of the District of Columbia, or of any telTigpplicantunless the applicant is amdividual who does not have
tory of the United States, thtestimony and proceedings at any, social security number arttie applicant submits a statement

suchhearing to be reported to the department and palieof the  madeor subscribed under oath ofiahation as requiredinder
recordin the case. Any evidence so taken shall be subject te relyfyd. om.

tal upon final he_:arlng before the departme_nt. 2m. If an applicant who is an individual does not have a social
(b) In any dispute or controversy pending before the depagbcyritynumbey the applicant shall submit a statement made or

ment,the department may direct the parties to appear beforebscribecunder oath or &ifmation to the department that the

exa'mllnlerfor a com‘grence to consider the clarlflcatlon. of issuegpplicantdoes not have a social security numbre form of the

the joining of additional parties, the necessity or desirability Qftatement shall be prescribed by the department. A license issued

amendmentso the pleadings, the obtaining of admissions of fag{ reliance upon a false statement submitted under this subdivision
or of documents, records, reports and bills which may avoidinyalid.

unnecessarproof and such other matters as may aidigposi

tion of the dispute or controversyAfter this conference the 3. The subunit of the department that obtains a social security

; e : mberor a federabmployer identification number under subd.
departmentnay issue an order requiring disclosure or exchan gmay not disclose the social security number or the federal

of any information or written material which it considers materi molover identification number to any person except to the
to thetimely and orderly disposition of the dispute or Comrover?%eppart)r/nenbf revenue for the sole purpgsepof requestins certifica
If a party failsto disclose or exchange within the time stated in t :
ordgr,tr?le department may issue g:Jam ordamissing the claim tonS under s.73.0301or onthe request of the subunit of the
without prejudice or excluding evidence or testimony relating t%epartmdemthzgagm?lsters the child argpousal support pro
theinformation or written material. Traepartment shall provide gramunder s49.22 (2m) .
eachparty with a copy of any order (cm) The department shall dersuspendrestrict, refuse to

(c) Either party shall have the right to be present at any heari ewor otherwise withhold a license under.igey for failure of
in person or by attornegr any other agent, and to present suchc applicant or agent to pay court-ordered payments of child or

! mily support, maintenance, birth expenses, medical expenses or

testimony as may be pertinent to the controversy before t h lated to th aahild or f
department.No person, firm or corporation other than an attornéy}'1€" €XPENSES refated to the suppora@niid or Tormer spouse

at law, duly licensed to practice law in the state, may appear hf_or fail_ure of the applicant or agent to compfter appropriate
behalfof anyparty in interest before the department or any mefOticé,With a subpoena or warrant issudthe department or a

beror employee ofhe department assigned to conduct any-he&°UNty child support agency under $9.53 (5)and related to

ing, investigation or inquiry relative to a claim for (:ompensaticg)a"’uem'tyor child support proceedings, as provided in a mermoran

or benefits under this chaptenless the person is 18 years of agdum of understanding entered into under8.857 Notwith

or older, does not havan arrest or conviction record, subject t(?tand!ngpar (c), an action taken under thpgragraph is subject

ss.111.32] 111.322and111.335 is otherwise qualified and has'© "€view only as provideth the memorandum of understanding

obtainedfrom the department a license with authorization tonterednto under s49.857and not as provided in cB27.

appearin matters or proceedings before the department. Except(Cr) The department shall deny an applicafarthe issuance

asprovided under pargécm) and(cr), the license shall be issuedor renewal of a license under pée), or revoke such &cense

by the department under rules to be adofgdhe department. alreadyissued, if the department of revenue certifies under s.

Thereshall be maintained in thefiok of the department a current73.0301that the applicant or licensee is liable figlinquent

list of persons to whom licenses have been issued. Any licei@¢es. Notwithstanding pac), anaction taken under this para

may be suspendear revoked by the department for fraud or-sergraphis subject to review only as provided under30301 (5)

ousmisconduct on the part of an agent, any license may be den@tfinot as provided in cl227.

suspendedyonrenewed ootherwise withheld by the department (d) The contents of certifiethedical and swgical reports by

for failure to pay court—ordered payments as provided if@aj physicians podiatrists sugeons, dentists, psychologists and chi

onthe part of an agent and any license may be denied or revoksstactordicensedn and practicing in this state and of certified

if the department of revenue certifiesder s.73.0301that the reportsby experts concerning loss of earning capacity usder

applicantor licensee is liable for delinquent taxeBefore sus 102.44(2) and(3), presented by a parfgr compensation consti

pendingor revoking the licensef the agent on the grounds oftute prima facie evidence as to the matter contained in them, sub

fraud or misconduct, the department shall give notice in writingctto any rules and limitations the department prescribes. - Certi

to the agent of the chges of fraud or misconduct, and shall givéied reports of physicians, podiatrists, geons, dentists,

the agent full opportunity to be heard in relation to $aene. In psychologistsand chiropractors, wherever licensed and practic

denying,suspending, restricting, refusing to renew or otherwisgg, who have examined or treated the claimant, and of experts,

withholding a license fofailure to pay court-ordered paymentsf the practitioner or expert consents to subject himsédiemself

asprovided in paicm), the department shall follow the proceduréo cross—examination also constitute prima facie evidence as to

providedin a memorandum of understanding entered into undée matter contained in themCertified reports of physicians,

s.49.857 The license and certificate of authority shalijess podiatrists sugeons psychologists and chiropractors are admis

otherwisesuspended or revoked, be in force frtme date of sibleas evidence of the diagnosis, necessity of the treatment and

issuanceuntil the June 30 following the date of issuance and maguseand extent of the disabilityCertified reports by doctors of

berenewed by the department from time to time, but each renewhtistryare admissible as evidence of the diagnosis and necessity

licenseshall expire on the June 30 following the issuance therefdy treatment but not of disabilityAny physician, podiatrist, sur
(cg) 1. Except as provided in sulstin, the department shall geon,dentist, psychologist, chiropractorexpert who knowingly

requireeach applicant for a license under.g@rwho is an indi makesa false statement of fact or opinion in such a certified report

vidual to provide the department with the applicaisbcial secu may be fined or imprisoned, or both, unde¥43.395 The record

rity numbey and shall require each applicant for a license undef a hospital or sanatorium in this state operated by any depart
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ment or agency of thdederal or state government or by anwttachinsofar as the sanmaay be applicable. When the depart
municipality, or of any other hospital or sanatorium in this statmentschedules a heariman its own motion, the department does
which is satisfactory téhe department, established by certificateyot become a party in interest and is not required to appear at the
affidavit or testimony of the supervisingfiokr or other person hearing.

havingchage of suctrecords, or of a physician, podiatrist,-sur  (2m) Any party including the department, may require any
geon,dentist, psychologist or chiropractortie the record of the personto produce books, papers and records at the hearing-by per
patientin question, and made in the regular course of examinati@shalservice of a subpoena upon the person along with a tender
or treatment of such patient, constitutes prima facie evidencepifwitness fees as provided in 844.67and885.06 Exceptas
anyworker's compensation proceeding as to the matter containg@videdin sub.(2s), the subpoena shall be on a form provided by
init, to the extent that it is Othemlsempetent and relevant. The[he department and shall give the name and address pﬁtne
departmentmay by rule, establish the qualification$ and the requestinghe subpoena.

form used for certified reports submitted by experts pravide (2s) A party’s attorney of record may issue a subpoena to
'(gf)ogrr?&ts'f))n%?]gcgég'gr%nlq%snst crgagarr]r(')'tng d‘;\?ﬁ?ﬁgg&?ﬁgﬁgter ompelthe attendance of a withess or ieduction of evidence.

fied report of a practitioner or other expert or a recordtajspital sarsnue?grorﬁ r;as ';rsé)li/?g egyina:goastt(c));na)garr?; ?Tt]ubset t')ré z:?jé%r;aglly the
or sanatorium that was not filed with the department arubaties mannemrovided in $805.07 (5')) The attorney shall, at thiene

in interest at least 15 days before the date dii¢faging, unless the - ;
> - L .~ of issuance, send a copy of the subpoena to the appeal tribunal or
departments satisfied that there good cause for the failure to file otherrepresentative dh%ydepartmen?responsible fgrpconducting
the report. ) ) . . the proceeding.
(e) The department mawith or without notice to either party (3) Any person who shall wilfully and unlawfully fail or

causetestimony to be taken, or an inspection of HIEMISES o 1604t0 appear or to testify do produce books, papers and
wherethe injury occurred to be made, the time books and pay o rqsas required, shall be fined not less than s@5more than
rolls of the employer to be examined by any examiaed may $100, or imprisoned in the county jail not longer than 30 days.

directany employee claiming compensatiorbe examined by a :
physician,chiropractor psychologist, dentist or podiatrist. Thes:cgg?éggﬁzeperson shall'so refuse or neglect shall constitute a
testimony so taken, and the results of any such inspection ke o
examinationshall be reported to the department for its consider (4) Theright of an employee, the employeé&galrepresenta
ation upon final hearing. All exparte testimony taken by thellVe O dependent to proceed under this section shall not extend

departmenshall be reduced to writing and either party shall haR€Yond12 years from the date of the injury or death or from the
opportunityto rebut such testimony on final hearing. atethatcompensation, other than treatment or burial expenses,

() SecionB005andB04.07SNGl 0t apDy 10 PrOCECNGS st chcas . o e oo
underthis chapterexcept as to a witness: diseaseghere shall b@o statute of limitations, except that benefits
1. Who is beyond reach dfie subpoena of the departmentyy treatment expense becoming due after 12 yieans the date
or of injury or death or last payment of compensation shall be paid
2. Who is about to go out of the state, not intending to retufimm the workinjury supplemental benefit fund underl€2.65
in time for the hearing; or andin the manner provided in302.66 Payment of wages by the
3. Who is so sick, infirm or aged as to make it probable thamployerduring disability or absence from work to obttieat
the witness will not be able to attend the hearing; or mentshall bedeemed payment of compensation for the purpose

4. Who is a member of the legislature, if any committee of tif this section if the employer knew of the emplogeedndition
sameor the house of which the witness is a merrigen session, andits alleged relation to the employment.
providedthe witness waives his or her privilege. (5) Thissection does not limit the time within which the state

(g) Whenever the testimony presented at any hearing indicafeay bring anaction to recover the amounts specified ir182.49
adispute, or is such as to create doubt as to the extent or cau@)gind102.59
disability or death, the department may direct that the injured (6) If an employee or dependent shall, at the time of inqury
employeebeexamined or autopsy be performed, or an opinion af the time the employesbr dependerg’right accrues, be under
a physician, chiropractprentist, psychologisbr podiatrist be 18 years of age, the limitations of time within which the employee
obtainedwithout examination or autopdyy an impartial, compe or dependent may file application or proceewtier this chapter
tent physician,chiropractor dentist, psychologist or podiatristif they would otherwise sooner expire, shall be extendedeo
designatedy the department who is not under contract with grearafter the employee or dependent attains the age of 18 years.
regularlyemployed by a compensation insurance carrier or selfs- within any part of the lastear of any such period of limitation,
insuredemployer The expense of such examination shall be padah employee, the employeepersonal representative, or sufviv
by the employer giif the employeelaims compensation undering dependent be insane or on active duty in the armed forces of
s.102.81 from the uninsured employers fund. The reposush the United States such period of limitatishall be extended to 2
examinationshall be transmitted in writing to the department arykarsafter the date that the limitatiovould otherwise expire. The
a copy thereof shall be furnished by the department to each partgvision hereof with respect to persons active duty in the
who shall have an opportunity to rebut such report on further hearmedforces of the United States shall apply onmfyere no appli
ing. cablefederal statute is in fefct.

(h) The contents of certified reports of investigation, made by (7) (a) Except as provided in pgb), in a claim under s.
industrialsafety specialists who are employed by the departmdt2.44(2) and(3), testimony or certified reports of expert wit
andavailable for cross—examination, served upon the parties i&ssen loss of earning capacity may be received in evidence
daysprior to hearing, shall constitute prima facie evidence as amdconsidered with all other evidence to decide orraployees
mattercontained therein. actualloss of earning capacity

(2) If the department shall have reason to believe that the pay (b) Except as provided in p&c), the department shall exclude
ment of compensation has not been made, it may on its ofvom evidence testimony or certified reports from expert wit
motion give notice to the parties, in the manner provided for tiessesinder par(a) offered by the partyhat raises the issue of
serviceof an application, of #ime and place when a hearing willlossof earning capacity if that party failedniotify the department
be held for the purpose of determining the facts. Such notice staidthe other parties of interest, at least 60 days before the date of
containa statement of the mattertie considered. Thereafter allthe hearing, of the partg’ intent to provide the testimony or
other provisions governing proceedings on application shakportsand of the names of the expert witnesses involved. Except
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asprovided in par(c), the department shall exclude from evidencton, the department shall order that other party to reimburse any
testimonyor certified reports fronexpert witnesses under p@) partythat was ordered to pay compensation under this subsection.
offeredby a party of interest in response to the party that raises theistory: 1979 c. 2781993 a. 81

issueof loss of earning capacity if the respondpagty failed to

notify the department and the other parties of interest, at46astl02.18 Findings, orders and awards. (1) (a) All parties
daysbefore the date of the hearing, of the pariptent to provide shallbe aforded opportunity for full, fairpublic hearing after rea

the testimony or reports and of the nameshef expert witnesses sonablenotice, but disposition of application may be mage
involved. compromisestipulation, agreement, or default without hearing.

(c) Notwithstanding theoticedeadlines provided in pdb), (b) Within 90 days after the final hearing and close of the
the department may receive in evidence testimony or certifiégicord,the department shall make and file its findings upon the
reportsfrom expert witnesses under pa) when the applicable ultimate facts involved in the controversgnd its orderwhich
noticedeadline under pab) is not met if good cause is shown foishall state its determination as to the rights of the parties. Pending
the delay in providing the notice required under. flarand if no the final determination of any controversy before it, the depart
partyis prejudiced by the delay ment may in its discretion after any hearing make interlocutory

(8) Unless otherwise agreed to by all parties, an injureH“d'“gSv orders and awards which may be enforced in the same

employeeshall file with the department and serve on all parties &@nneras final awards. The departmemdy include in its final
least15 days before the date of the hearing an itemized statenffferd.as a penalty for noncompliance with any such interlocu
of all medical expenses and incidental compensation undetQ$y order or award, if it finds that noncompliance was not in good
102.42claimed by the injured employee. The itemizeatement faith, not exceeding 25% of each amount which shall not have
shall include, if applicable, information relating to any travePeenpaid as directed therebyVhere there is finding that the
expenseidncurred by the injured employee in obtaining treatmefMPloyees in fact sufering from an occupational disease caused
including the injuredemployees destination, number of trips, PY the employment of the employer against whomaftyelication
roundtrip mileage and meal and lodging expenses. The depé?tf”ed: aflnglaward dismissing sych qppllcatlon upon the ground
ment may notadmit into evidence any information relating tc;hattheappllcant has sféred no disability from said dlsgase _shall
medicalexpenses and incidental compensation und&@z42 Not bar any claim he or she may thereafter have for disability sus
claimedby an injured employee if the injurethployee failed to tainedafter the date of the award.
file with the department and serve on all parties at least 15 day$bg) 1. If the department finds under (&) that an insureor
beforethe date of the hearing an itemized statement of the medigglf-insurecemployer is liable under this chapter any health
expenses and incidental compensation und€dx42claimed by servicesprovided to an injured employee by a health service pro
theinjured employeeynless the department is satisfied that themder, but that the reasonableness of the feegettaby the health
is good cause for the failure to file and serve the itemized- stagerviceprovider is in dispute, the department may include in its
ment. orderunder par(b) adetermination as to the reasonableness of the
History: 1971 c. 1481971 c. 213%.5; 1973 c. 150282 Sup. Ct. Orde67 Ws.  fee or the department may notifgr direct the insurer or self-

2d 585 774 (1975)1975 c.14755.20, 54; 1975 c. 199200, 1977 c. 29195, 273 i i i i
1075 0. 2781081 b, 07314 1681 ¢. 31 2907 1961 ¢ 3601961 6. 300311 insuredemployer to notifythe health service provider under s.

10852, 831989 a. 64139, 359 1991 a. 851993 as1, 492 1995 a, 27117 1997  102.16(2) (b)that the reasonableness of the fee is in dispute.
a.38 191,237,199 a. 9 ) . , 2. If the department findsnder par(b) that an employer or

A plaintiff-employer was not deprived of any substantial due process rights by i\ rancecarrier is liable under this chapter for any treatment pro
department’sefusal to invoke its rule requiring inspection of the opposing parties’. L . .
medicalreports when the plaintihad ample notice of the natuéthe employee’ ~ videdto an injured employee byteealth service providebut that

claim. Theodore Fleisnemc. v DILHR, 65 Ws. 2d 317222 N.W2d 600 the necessity of the treatment is in dispute, the department may
Underthe facts of the case refusal to grant an emplol@request for adjournment jncludein its order under pafb) a determination as to the neces
‘,ﬁl’ﬁ,s\,_azg‘ig'g"(g{_‘k‘;p_prf’gcggf' Bituminous Cas. CRIVHR, 97 Ws. 2d 730295 vy of the treatment or the department may nptfydirectthe

Sub.(1) (d) does not create a presumption that evidence presented by pewting €Mployeror insurance carrier taotify, the health service provider

siciansis correct. The statute enforces the idea that LIRC determines the weightiiaders. 102.16 (2m) (bYhat the necessity of the treatment is in
be given medical witnesses. ConradiMt. Carmel School197 Ws. 2d 60 539 dispute
N.W.2d 713(Ct. App. 1995). pute.

LIRC's authority under sub. (1) (a) to control its calender and manage its internal (bp) The department may include a penalty in an award to an
affairs necessarily implies the power to deny an applisanttion to withdraw an employeeif it determines that the emp|oysr0r insurance carri

applicationfor hearing. An appellastfailure to appear at a hearing after a motion~_, L L . .
to withdraw theapplication was denied was grounds for entry of a default judgme@f 'S SUspension of, termination of failure to make payments or

tllgggr s.102.18 (1) (a). BaldwinRC, 228 Ws. 2d 601599 N.W2d 8(Ct. App.  failure to report injury resulted from malice or bad faith. This-pen

In t)ﬁe absence destimony in conflict with a claimastmedical experts, LIRC a.lty is the eXdUSNe remedy against an emplmyensurance car
may reject the expert evidence if there is countervailing testimony raising legitimdi€" for malice or bad faith. The department rasward an amount
doubt about the employeeihjury. Kowalchuk vLIRC, 2000 WI App 85234 Ws.  which it considers just, not to exceed the lesser of 200% of total
stoimq N.w2d 122 dor Visconsin worke _ o g COMPpensatiordue or $15,000. The department may assess the
MLFree5§7ar('£'g’§§§f’very“” er Weconsins workefs compensation act.owers. penaltyagainst the employethe insurance carrier or both. Nei

thertheemployer nor the insurance carrier is liable to reimburse
102.175 Apportionment of liability . (1) Ifit is established the other for the penalty amount. The department, rogyule,
at the hearing that 2 or more accidental injuries, for each of whi@fineactions which demonstrate malice or bad faith.
aparty to the proceedings is liable under this chaptere each (bw) If an insurera self-insured employer,df applicable, the
contributedto a physical or mental conditidar which benefits uninsuredemployers fund pays compensation to an emplayee
would be otherwise due, liability for such benefits shall be appaxcesf its liability and another insurer is liable for all or part of
tioned according to theproof of the relative contribution to dis the excess payment, the department may order the insurer or
ability resulting from the injury self-insuredemployer that is liable to reimbursiee insurer or
(2) If after a hearing or a prehearing conference the depd¢lf-insurecemployer that made the excess paymerit appl

mentdetermines that an injured employee is entitled to compen€able,the uninsured employers fund.
tion but that there remains in dispute only igsue of which of 2 (c) If 2 or more examiners have conductddranal hearing on
or more parties is liable for that compensation, the departmertlaim and are unable to agree on the order or award to be issued,
may order one or more parties to pay compensation in an amoting decision shall be the decision of the majorifithe examiners
time and manner as determined by the department. If the depareequally divided on the decision, the department may appoint
mentlater determines that another party is liabledompensa anadditional examiner who shattview the record and consult
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with the other examiners concerning their personal impressfongfter opportunity for hearing, the department midyn fact the
the credibility of the evidence. Findings of fact and an order @employeds sufering from disease arising out of tamployment,
awardmay then be issued by a majority of the examiners. make new findings and award, or it may reinstate the previous
(d) Any award which falls within a rangs 5% of the highest findings,order or award.
or lowest estimate of permanent partiadability made by a prac (6) In case of disease arising out of the employment, the
titioner which is in evidence is presumed to be a reasonable awalehartmentmay from time to time review its findings, ordar
providedit is not higher than the highest or lower than the lowesatvard,and make new findings, order or award, based on the facts
estimatein evidence. regardingdisability or otherwise as they may then appé€ktis
(2) Thedepartment shall have anthintain on its sthisuch subsectiorshall not akect the application of the limitation in s.
examinersas are necessary to hear and decide disputed enims102.17(4).
to assist in the &ctive administration of this chaptehese _ History: 1971 c. 1481973 c. 1501975 c. 1471977 c. 29195 1979 c. 89278
examinersshall be attorneys and may be designated as adminisiyy, 98" ¢ 91983 a 981985 a. 831987 a. 1791989 a. 641997 a. 381999
tive law judges. These examiners may make findings and ordergommittee Note, 1971: The intent is to authorize the commission within its abso
andapprove, reviewset aside, modify or confirm stipulations oflute discretion to reopen final orders on the basis of mistake or newly discovered evi

i i ; dencewithin a period of one year from the date of such order where this is found to
settlemenor compromises of claims for compensation. bejust. It is intended that the commission have auth@witrant or deny compensa

(3) A party in interest may petition tk®mmission for review tion, including the right to increase or to decrease benefits previously awgiBikd.

of an examines decision awarding or denying compensatfon 371-Al

the department or commission receives the petition within 21 da&ig:fg{'f’gg’}ﬁ(?i’g;?:rsm'fssc‘;]es DY ihe department in workmeumpensation cases

afterthe department mailed a copy of the exam#ndings and  \whenthe department reverses an examméindings and makes independent
orderto the partys last-known address. The commission shétihdings,the latter should be accompanied by a memorandum opinion indinating

iemi it ich i i ] it only prior consultation with the examiner and review of the record, but a statement
dismissa petition which is not tlmely filed unle_ss thetlt_loner .. or statements of the reasons for reachingfardifit result or conclusion, particularly
showsprobable goodause that the reason for failure to timely filgnenthe credibilityof witnesses is involved. rainsamerica Ins. Co. DILHR, 54

wasbeyond the petition& control. If no petition is filed within Wis. 2d 272195 N.w2d 656

21 days from the date that a copy of the findings or order of th@he department could properly find no permanent disability in the case of a suc
i i i _ : cassfulfusion of vertebrae and still retain jurisdiction to determine future disability
examineris mailed to the last-known address of the parties endoctors testified that there might be futureets. \érnon County vDILHR,

interest,the findings or order shall be considered final unless setwis. 2d 736211 N.w.2d 441
aside,reversed omodified by the examiner within that time. If In a case involving conflicting testimony in which tiepartment reverses an

gy f ; miner’sfindings, fundamental fairness requires a separate statement by the
theflndmgs or ordeare set aside by the examiner the status Sha artmenexplaining why it reached its decision, as well as specifically setting forth

be the same as prior to the ﬁndiW_Q:S)rder set aSide.- If the ﬁ_nd in the record its consultation with the examiner wétbpect to impressions or conclu
ingsor order are reversed or modified by the examiner the time f@msin regard to the credibility of witnesses. SimontofLkR Dept.62 Ws. 2d
filing a petition commences with the date that notice of reversaf 214 N-W2d 302

AT . . Sub.(5) is inapplicable if at the original hearing the examiner considered the possi
or modification is mailed to the last-known address of the partig&y of both accidental injurandinjury caused by occupational disease, and denied

in interest. The commission shall eithdiratf, reverse, set aside theapplicant benefits. Murphy DILHR, 63 Ws. 2d 248217 N.W2d 370
or modify the findings oorder in whole or in part, or direct the Anaward will be dirmed if it is supported by any credible evidence. When there

. . . . . reinconsistencies or conflicts in medical testimanis for the department ambt
takmg of additional evidence.This action shall be based on E%ecourts to reconcile inconsistencieBheodore Fleisneinc. v DILHR, 65 Ws.

review of the evidence submitted. 2d 317,222 N.W2d 600

(4) (@) Unless the liability under £.02.35 (3) 102.43 (5) Theauthority granted under sub. (3) to modify the findings of a hearing examiner

. e doesnot extend to the making of findings and an order on an alternative basis -of liabil
102.49102.57 102.58 102.59 102.600r 102.61is specmcally ity neither tried by the parties nor ruled on by the examivédrenanother basis of

mentionedthe orderfindings or award are deemed not tfeeff  liability is applicable, the examirierfindings must be set aside and an order directing
such liability thetaking of additional testimony entered, directing the examiner to make new find
. .. L. .. ingsas to the substituted basis. Joseph Schlitz Brewing. @LKR, 67 Ws. 2d
(b) Within 28 days after a decision of the commissiomdsled 185 226 N.w2d 492
to thelast—known address of each party in interest, the commisThedismissal of an application that wasither based upon a stipulation or eom

sign may on its own motion, set aside the decision for furthe com'g{gﬁfn’ggeﬂg% after a hearing was void; the original applicationvaid
sideration. 695 ' ’

(C) On its own motionfor reasons it deems §afent, the com Thedepartment is not required to make specific findings as to a defense to-a work

missionmay set aside any final order or award of the commissififf.2am. but it 'Eot:jer}g";;, practice to either make 2935‘3; Qi State why none were

or examiner Within_ one year after. the date ofq)hdaer or award, Commissiorguidelines, formulated as internal standards of credibility in wisrker
upongrounds of mistake arewly discovered evidence, and, aftecompensatiorases, are irrelevant gocourts review of the commissiafindings.

further consideration, do any of the following: E.F. Brewer Co. vDILHR, 82 Wis. 2d 634264 N.w2d 222 _
. . . A general finding by the department implies all facts necessary to support it. A
1. Affirm, reverse omadify, in whole or in part, the order of finding not explicitly made may be inferred from other properly made findings and
award. from findings that were not made, if there is evidence that wawpgort those find
2. Reinstate th . d d ings. Valadzic v Briggs & Stratton Corp2 Ws. 2d 583286 N.W2d 540(1979).
- Reinstate the previous order or award. ~Sub.(1) (bp) is constitutional. MessnerBriggs & Stratton Cordl20 Ws. 2d 127
3. Remand the case to the department for further proceedirf§8N.W.2d 363(Ct. App. 1984).

. - : facinn -~ An employer was penalized for denying a claim which was not “fairly debatable”
(d) While a petition for review by the commission is pending,jersub. (d) (bp).Kimberly—Clark Corp. VvLIRC, 138 Ws. 2d 58405 N.W2d 684

or after entry of an ordesr award by the commission but beforgct. App. 1987).
commencemendf an action for judicial reviewr expiration of ~ Sub.(4) (c) grants the review commission exclusive authority to set aside findings
the period in which to commence an action for judicial reyigne dueto newly discovere@vidence; the trial court does not possess that authority

issionshall d - il o th HoppV. LIRC, 146 Wis. 2d 172430 N.W2d 359(Ct. App. 1988).
commissionshall remand any compromise presented to the To show bad faith under sub. (1) (bp) a claimant must show that the employer acted

department foconsideratiorand approval or rejection pursuantwithouta reasonablbasis for the delay and with knowledge or a reckless disregard
t0s.102.16 (1) Presentation of a Compromise does rfaicathe of thelack of reasonable basis for the del&jorth American Mechanical LIRC,

S ) . PR . 157 Wis. 2d 801460 N.Ww2d 835(Ct. App. 1990).
perlodln which to commence an action for JUdICIal review After the commission makes a final orderd the review period has passed, the

(5) If it shall appear tthe department that a mistake may havemmission'slecision is final for all purposes. KwaterskLRC, 158 Ws. 2d 1.2,
beenmade as t@ause of injury in the findings, order or award®62N-W.2d 534(Ct. App. 1990).

. : ; Sub.(3) does not authorize LIRC to take administrative notice of anyreacew
upon an aIIeged 'nJurybased on acudent, when in fact th% limited to the record before the heargg@miner Amsoil, Inc. vLIRC, 173 Ws.

employeewas sufering from an occupational disease, the deparid 154 496 N.w2d 150(Ct. App. 1992).

mentmay upon its own motion, with or without hearingthin The commission may not reject a medical opinion absent something in the record
indi pportthe rejection; countervailing expert testimony is not required in all cases.

3 years f_rom the date of such findings, order or award, set a: Ril“giv_ LIRC, 183 Ws. 2d 450515 N W2d 268(Ct. App, 1994).

suchfindings, order or award, or the department may take suceﬁg

; S o suanceof adefault order under sub. (1) (a) is discretiondyles of civil proce
actionupon application made within such 3 yeaFiereafterand  dure do not apply to administrative proceedings. Nothing in the law suggests a
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defaultorder must be issued in the absence of excusable negiebaagh vLIRC,  thefirst payment that is due an injured employee for more than 30

204Wis. 2d 154554 N.W2d 678(Ct. App. 1996). _daysafter the day on which the employee leaves work as a result
The commission may naule on and consider issues on appeal that were Rot il

gatedandmay not consider evidence not considered by the administrative law jud@ban iﬂjl_er and if the amount due is _$500 or more piénaments
unlessthe parties are allowed tofef rebuttal evidence. Wght v. LIRC,210 Ws.  asto which the delay is found sh&lé increased by 10%. If the
2d 290 565 N.W2d 221(Ct. App. 1997). - : : . -

LIRC’s authority under s. 102.17 (1) (a) to control its calender and manage its in?mployeror his or her '“Surer. mexcusably delalysnaklng the
nal affairs necessarily implies the power to deny an applisanstion to withdraw 1ItSt payment that is due an injured employee for more than 14

anapplication for hearing. An appellanfailure to appear at a hearing after a motiordaysafter the day on which the employee leaves work as a result
to withdraw theapplication was denied was grounds for entry of a default judgme, P : ;
undersub. (1) (a). Baldwin LIRC, 228 Ws. 2d 601599 N.W2d 8(Ct. App. 1999). 8F an injury the payments as to which tdelay is found may be

increased by 10%. If the employer or his or her insurer inexcus
102.19 Alien dependents; payments through consular ably delays for any length of time in making any othbayment
officers. In case a deceased employee, for whose injury or deitt is due an injured employee, the payments as to which the
compensatiofis payable, leaves surviving alien dependents-resielay is found may be increased by 10%Vhere the delay is
ing outside of thenited States, the duly accredited consulfir of chargeabléo the employer and not the insurer s102.62shall
cerof the country of which such dependents are citizens or si@ipply andthe relative liability of the parties shall be fixed and dis
officer’s designated representative residing within the state shafiargedas therein provided. The department may also order the
exceptas otherwise determined by the departmenthésole rep  employer or insurance carrier to reimbursegfployee for any
resentativeof the deceased employard dependents in all mat financechages, collection chges or interestrhich the employee
terspertainingto their claims for compensation. The receipt bpaidas a result of the inexcusable delay by the employer or insur
suchofficer or agent of compensation funds and the distributi@ncecarrier
thereofshall be made only upon order of the departmentpapd (2) If the sum ordered by the department to be paid ipaidt
mentto such dicer or agent pursuant to any such order shall hehendue, that sum shall bear interest at the rate of 10% per year
afull dischage of the benefits or compensation. Such consuf@ihe state isliable for such interest on awards issued against it
officer or such dicer’s representativehall furnish, if required by underthis chapter The department has jurisdiction to issue award
the department, a bond to be approved bydhditioned upon the for payment okuch interest at any time within one year of the date
proper application of all moneys received by such person. Befofftits order or upon appeal after final court determination. Such
suchbond is dischaed, such consular fafer or representative interestoecomes due from the date the examinerder becomes
shallfile with the department a verified account of itieens of his  final or from the date of a decision the labor and industry review
or her receipts and disbursements of such compensation. Sgmissionwhichever is later
consularofficer orrepresentative shall make interim reports to the (3) |t ypon petition for review the commissiorfiahs an

departmenas it may require. examiner'sordet interest at the rate of 7% per yearthe amount
History: 1977 ¢. 29 orderedby theexaminer shall be due for the period beginning on

; et o the 21st day after the date of the examiserder and ending on

102.195 Employees confined in institutions; payment Qe date paid under the commisstdecision. If upon petition for

of benefits. In case an employee is adjudged insane or incomr!) o ; v
tent,or convicted of a felonyand is confined in a public institutionJUd'cIal review under s102.23the court dfrms the commissios

decision,interest at the rate of 7% per year on the amount ordered
andhas wholly dependenipon the employee for support aper o S
son, whose dependency is determined as if the emplagze 0 the examiner shall be due up to the date of the commission

. : . isi d thereafter interest shall be computed under(8ub.
deceasecompensation payable during the period of the emplof€cision.an
ee’sconfinement may be paid to the employee anéthployees  1oen 8419685 a1 0 0>%0 (13) 1979 c. 2781981 c. 921983 2. 98

dependentsn such mannefor such time and in such amount as Thedepartment can assess the penalty for inexcusable delay in making payments
the department by order provides. prior to the entry of an ordefThe question of inexcusable delay is one of law and the
History: 1993 a. 492 courtsare not bound by the departmerifinding as to it. Milwaukee County v
’ ’ DILHR, 48 Ws. 2d 392180 N.w2d 513

. . Thepenalty under sub. (1) does not bar an action for bad faith for failure to pay a
102.20 Judgment on award. [f either partypresents a cefti claim. Coleman vAmericanUniversal Insurance C86 Wis. 2d 615273 N.w2d

fied copy of the award to the circuit court for any coutitgcourt  220(1979).

shall, without notice, render judgment in accordance therewith.

A judgment rendered under this section shall have the sfue ef102.23 Judicial review. (1) (a) The findings of fact made

as though rendered anaction tried and determined by the courthy the commission acting within its powers shall, in the absence

and shall, with like efect, be entered in thedgment and lien of fraud, be conclusive. The order or awgrénting or denying

docket. compensationeither interlocutory or final, whether judgment has
History: 1995 a. 224 beenrendered on it or nois subject to review only as provided
“‘Award” under this section means award that has become final under s. 102.1f this section and not under @27 or s.801.02 Within 30 days

(8). Warren v Link Farms, Inc123 Ws. 2d 485368 N.W2d 688(Ct. App.1985).  afterthe date ofin order or award made by the commission either

originally or after the filing of a petitiofor review with the depart

mentunder s102.18any party aggrieved thereby may by serving

a complaint as provided in pgb) and filing the summons and

102.21 Payment of awards by municipalities. ~ Whenever
an award is made by the departmemtder this chapter or s.

66.191 1981 stats., against any municipalthye person in whose complaintwith the clerk of the circuit coudtommence, in circuit

favor it is made shall file a certified copy theraath the munici . . S -
pal clerk. Within 20 days thereafternless an appeal is takencourt, an actioragainst the commission for the review of the order

suchclerk shall draw aorder on the municipal treasurer for thegr ?w?jrd, inV\r/]hich action the adv_efr_sz pﬁrty shall also be mahde a
payment of the award. If upon appeal such awardirsned in  0¢ endant.Ifthe circuit courtis satisfied that a party in interest has
whole or in part the order for payment shall be drawn within 1pE€"Prejudicedbecause of an exceptional delay in the receipt of
daysafter a certified copy of such judgment is filed with the prop(‘-'ft'rctc.’py of artl)yflndlng or or%e[:r)lt may d%%:fe”d Itgg gg_?_e in whlcgdan
clerk. If more than one payment is provided for in the award 8f'°NMay bé commenced by an additiona e proceed
judgment,orders shalbe drawn as the payments become due. sshall be in the circuit court of the county where the pldintif

statuterelating to the filing of claims against, and the auditinqﬁsmehs’flxgept mat if thgt plairlﬁﬁ?tﬁ state ?genhcwetﬁrooclefedd )
allowing and payment of claims by municipalities shall agply 195 Shall be In the circuit court orthe county where the derendan

the payment of an award or judgment under this section. resides. The proceedings may be brought in any circuit court if all
History: 1983 a. 19%.6. partiesstipulate and that court agrees.
(b) In such an action a complaint shall be served waith
102.22 Penalty for delayed payments; interest. (1) If authenticatecdopy of the summons. The complaint need not be
the employer or his or her insurer inexcusatiglays in making verified, but shall state the grounds upon which a review is sought.
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Serviceupon a commissioner or agent authorized byctmmis resulctisfrom thf(z applilgatiﬁ_n of rule; or concepts oflza(ljwlt;) tgfgeNf%Stzsdvg@ether undis

sionto accept service constitutes complete service on all partiggedor not. Kress Packing Co. Kottwitz, 61 Wis. 2d 175212 N.W2d 97

butth hall be left with th d . allengeto the constitutionality of (1) is not sustained, since it is manifest from
utthere shall be left with the person so served as many copieg,Ofiatute that the legislature intended to have the department be the real party in

thesummons and complaint as there are defendants, and the dotmestand not a mere nominal partifunter vDILHR, 64 Ws. 2d 97218 N.w2d

missionshall mail one copy to each other defendant. 514 , ‘ _ o
.. . L Whenthe claimant timely appealed an adverse weéskesmpensation decision in

(© T_he commission Sha” serve its answer Wlthln 45 days a d faith, but erroneously captioned the appeal papers, the trial court abused its dis
the service of the complaint, and, within the like time, the advergetionby dismissing the action. CruzBILHR, 81 Ws. 2d 442260 N.W2d 692
party may serve an answer to the complaint, which answey mg{” ?mP'O}g ;Nh°$e lt!“enaployme?t C(;)_mpfnsat'gf? %C.G.Bllﬂm ééected ﬁypthe

- . p mmission'sdetermination has no standing to seek judicial reviearnwell Per

by way of counterclaim or cross complaint, ask for the review @fnneiassociates viLHR Dept.92 Wis. 2d 53284 N\W2d 706(Ct. App. 1979).
the order or award referretb in the complaint, with the same  Two methods of analyzing an agereyhixed conclusionsf law and finding of

effect as if the party had commenced;egparateiction for the factare discussedUnited Way of Greater Milwaukee. WILHR, 105 Ws. 2d 447
review thereof 313 N.W2d 858(Ct. App. 1981).
o A failure to properly serve the commissjmursuant to sub. (1) (b) results in a juris
(d) The commission shall make return to the court of all doctictionaldefect rather than a mere technical er@omez vLIRC, 153 Ws. 2d 686
mentsand papers on file in the maftand of all testimony which 451N.W.2d 475(Ct. App. 1989).
has been taken, and of the commiss®nrder findings and Discretionaryreversal is not applicable to judicial review of LIR€lers under the
! . . . . Worker's Compensation Act, ch. 102. There ispmwer to reopen a matter that has
award. Such return of the commission when filed in tHecefof  beenfully determined under the Act. KwaterskiMRC, 158 Ws. 2d 1.2, 462
the clerk of the circuit court shall, with the papers mentioned in$.W.2d534(Ct. App. 1990). i
809.15constitute a judgment roll ithe action; and it shall not be | dVgQO fs%nr\:%jvvzﬂ se party’ Zundl\fl.f"SU% @ .(aﬂ'gus\iﬁ% CBRE;”S"{/&"RZC&%GS \Qgss
necessaryo have a transcript approved. The action theye N.W_zea%ou'ggs)_ (1992), Miller Brewing Co. MLIRC, s. 2d 700
uponbe brought on for hearing before the court upon the record LIRC decision is to be upheld unless it directly contravenes the wordsatiithe
by either party on lﬂays’ notice to the other: subject howevepte,is clearly contrary to legislative intent, or is otherwise without a rational basis.
. ! - isconsinElectric Power Co..\LIRC, 226 Ws. 2d 778595 N.W2d 23(1999).
tothe provisions of law for a Change of the place of trial or the CaWAn appeal under s. 102.16 (2m) (e) of a department determination may be served

ing in of another judge. undersub. (1) (b) on the department or the commissidoDonnough vDepartment

(e) Upon such hearing, the court may confirm or set aside siféi{/erkforce Developmeng27 Ws. 2d 271595 N.W2d 686(1999).
order or award; and any judgment which may theretofore have udicial review of workmes’compensation cases. Haferman, 1973 WLR 576.

beenrendered thereon; but the same shall basiele only upon ;5 5, Remanding record. (1) Upon the setting aside of

the following grounds:_ i . i ] anyorder or award, the court may recommit the controvansly
1. That the commission acted without or in exa#sts pow  remandthe record in the case to the commission for further hear

ers. ing or proceedings, or it may enter the projpeigment upon the
2. That the order or award was procured by fraud. findings of the commission, abe nature of the case shall demand.
3. That the findings of fact by the commission do not suppdi abstract of the judgment entered by the trial court upon the
the order or award. review of any order or award shall be made by the clerk of circuit

(2) Uponthe trial of any such action the court shall disrega@Purtupon the judgment and lien docket entry of any judgment
any irregularity orerror of the commission or the departmenihich may have been rendered upon the order or awaeh- T

unlessit is made to dirmatively appeathat the plaintffwas darm scriptsof the abstract may be obtained for like entry upon the judg
agedthereby mentand lien dockets of the courts of other counties.

(3) The record in any case shall be transmitted to the depart (2) After the commencemenf an action to review any award
mentwithin 5 days after expiration of the time for appeal from tHef the commission the parties may have the record remanded by

orderor judgment of the court, unless appeal shall be tikem thecourt for such time and under such condition as they may pro
suchorder or judgment. vide, for thepurpose of having the department act upon the-ques

(4) Wheneveran award is made against the state the attorngy? Of approving or disapproving any settlementompromise
generalmay bring an action for review the_reof in the same manr}act;ézirf’:“t&s;?g% %?%"gr}g jrllj?j\éemseon?[r)npe:)cl)vt?edér:Iearggrtct;\;g?w the
andupon the same grounds as are provided by(ajb. approvalas upon an award. If not approvedtbeord shall forth

h (5) Tlhe co;nmencement of actidor _review;hall né)t relieve \yith pe returned to the circuit court and the action shall proceed
the employer from paying compensation as directed, ve@h ocie o~ o2 o made.

action involves only the question of liability as between the giory. 1975 c. 1471977 c. 291979 ¢. 2781995 a. 224
employerand one or more insurance companies or as between

severalinsurance companies. 102.25 Appeal from judgment on award. (1) Any party

(6) If the commissiois’ order or award depends on any faciggrievedoy a judgment entered upon ttewiew of any order or
found by the commission, the court shall not substitute its-judgwardmay appeal therefrom within the time period specified
mentfor that of the commission as to the weight or credibility af.808.04 (1) A trial court shall not require the commission or any
the evidence on any finding of fact. The comray howeverset partyto the action to execute, serve or file an undertakivdger
asidethe commissiows order or award and remand the cagbédo s.808.070r to serve, or secure approval of, a transcript of the notes
commissionif the commissiors orderor award depends on anyof the stenographic reporter or the tape of the recording machine.
materialand controverted finding of fatitat is not supported by Thestate is a party aggrieved under this subsection if a judgment
credibleand substantial evidence. is entered upon the review confirming any order or award against

History: 1973 c. 1501975 c. 199Sup. Ct. Order73 Wis. 2d xxxi (1976)1977 i i ina i
¢. 29 1977 c. 18%s.59, 135 1977 c. 195272, 447; Sup. Ct. Orde83 Wis. 2d xiii 't% At anyl t|met|5) efore the case 'S{ Stit dow?_ for hear;]ng In (Itt?aej court
(1978);:1979 c. 2781981 c. 396,252 1983 a. 98122,538, 1985 a. 831997 a. 187  OT appeals or ine supreme court, the parties may have

Judicial Council Committee’s Note, 1976The procedure for initiating a petition remandedy the court tadhe department in the same manner and
for judicial review under ch. 102 is governed by the provisions of . 102.23 rather thep the same purposes as provided for remanding from the circuit
tlh9e7p7r]OV|S|ons for initiating a civil action under s. 801.02. [Re Ordecgfe Jan. 1, courtto the department underk02.24 (2)

The fact that a party appealing from a DILHR order as to unemployment com (2) It shall be the duty dte clerk of any court rendering a

pensatiorlabeled his petition “under 227.15, 1983 stats. [now 227.52]", is immater ici ; ..
sincethe circuit court had subject matter jurisdiction. An answer by the depanmggusmnaﬂemmg an award of the commission to promptly- fur

thats. 227.15, 1983 stats. [now 227.52] gave no jurisdiction amountecaipear ~ NIShthe commission with a copy of such decision withoutggar

anceand the department could not later claim that the court had no personaljurisdiHistory: 1971 c. 148Sup. Ct. Orde67 Wis. 2d 585774 (1975)1977 c. 29187,

tion because appellant had not served a summons and complaint. DE¢4R, 49 195 418 1979 c. 2781983 a. 219

Wis. 2d 491 182 N.W2d 245 Judicial Council Note, 1983:Sub. (1) is amended to replace the appeal deadline
A finding of fact, whether ultimate or evidentiary still in itsessential nature a of 30 days after service of notice of entry of judgment or award by the standard time

fact, whereas a conclusion of law accepts those facts and, by judicial reasonspgcifiedin s. 808.04 (1), stats., for greater uniformifjhe subsection is further
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amendedo eliminate the superfluous provisions for calendaring and hearing taestschageable under ci.02 The department shall comply with

appeal. [Bill 151-S] f ;

A court order setting aside an administrativéer and remanding the case to thethls. parggraph When. making payments undd.02.81
administrative agency disposed of the entire matter in litigation andppeslable History: 1981 c. 20391, 1983 a. 27192 1985 a. 831989 a. 641993 a. 481
asof right. Bearns VDILHR, 102 Ws. 2d 70306 N.W2d 22(1981). 1997a.191237,1999 a. 9

102.26 Fees and costs. (1) No fees may be chged bythe 102.28 Preference of claims; worker 's compensation
clerk of any circuit court forthe performance of any serviceinsurance. (1) PREFERENCE. The wholeclaim for compensa
requiredby this chapterexcept for the entrpf judgments and tion for the injury or death of any employee or awyard or judg
certified transcripts of judgments. In proceedings to review drentthereon, and anglaim for unpaid compensation insurance
orderor award, costs as between the parties shall be in the-disgf@miums are entitled to preference in bankruptcy or insolvency
tion of the court, but no costs may be taxed against the comnfigoceedingss is givercreditors’ actions except as denied or-lim
sion. ited by any law of this state or lifie federal bankruptcy act, but
(2) Unlesspreviously authorized by the department,fee this section shall not impair the lieaf any judgment entered upon
may be chaged or received for the enforcement or collection Gty award. _
any claim for compensation, nor may any contract therbtor ~ (2) REQUIREDINSURANCE;EXCEPTIONS. (a) Duty to insue pay
enforceablavhere such fee, inclusive of ali taxable attorney fed8entfor compensation. Unless exempted by the department
paid or agreed tcbe paid for such enforcement or collectionunderpat (b) or sub(3), every employeras described in $02.04
exceed20% of the amount athich such claim is compromised (1), shall insure payment for that compensation iniresurer
or of the amount awarded, adjudged or collected, except tha@iffhorizedto do business in thistate. A joint venture may elect
caseof admitted liability where there i® dispute as to amountt0 be an employer under this chaped obtain insurance for pay
of compensation due and in which no hearing or appeal is-ned8§ntof compensation. If a joint ventuteat is subject to this
sary,the fee chajed shall not exceed 10Btit not to exceed $100, chapteronly because the joint venture elected to be an employer
of the amount at which such claim is compromised or of tteader this chapter is dissolved and cancels or terminates its con
amountawarded, adjudged or collected. The limitation deés tractfor the insurance of compensation unthés chapterthat
shallapply to the combined chues of attorneys, solicitors, repre joint venture is deemed to havéeetedwithdrawal, which shall
sentativesand adjustersvho knowingly combine their fefrts be effective on the day after the contract is canceled or terminated.
towardthe enforcement or collection of any compensation claim. (b) Exemption fom duty to insw&. The department may grant
(3) (a) Except as provided in pgb), compensation exceed & Written order of exemption to an employer who shows its finan
ing $100 in favor of any claimant shall be made payabknt Cial ability to pay the amount of compensation, agrees to report
delivereddirectly to the claimant in person. faithfully all compensable injuries and agrees to comply with this
(b) 1. Thedepartment may upon application of any interest apterand the rules dhe department. The department may-con

partyand subject to sul2) fix the fee of the claimargattorney dition the granting of an exemption upon the empltsy/&irnish

or representative and provide in the award for that fee to be piild,Of satisfactory security tguarantee payment of all claims
directly to the attorney or representative. undercompensation. The department may require that bonds or

5 At the request of the claimant medical expense Witneotherpersonal guarantees be enforceable against sureties in the
feesand other cﬂ lesassociated with the claim mg be ordere §mer_nanner_ as an award may be enforced. The department may
4 out of th g t ded y om time to time require proof dinancial ability of the employer
paid out ot the amount awarded. to pay compensation. Argxemption shall be void if the applica
(c) Payment according to the directions of the award shall pigyn for it contains a financial statement which is false in any-mate
tectthe employer and the employinsurey or the uninsured (jg| respect. An employer who files an application containing a
employersfund if applicable, from any claim of attorneyien.  fajsefinancial statement remaissibject to paa). The depart
(4) The chaging or receiving of any fee in violation of thismentmay promulgate rules establishing an amount to bgyetiar
sectionshall be unlawful, and the attorney or other person guilty an initial applicant for exemption under this paragraph and an
thereofshall forfeit double the amount retained by the attorney annual amount to be chged to employers that have been
otherperson, the same to be collected by the state in an actioeyemptedunder this paragraph.
debt,upon complaint of the department. Out of the sum recovered(c) Revocation of exemptioriThe department, after seeking
the court shall direct payment to the injured party of the amouife advice of the self-insurers council, may revoke an exemption
of the overchage. grantedto an employer under p#b), upon giving the employer
a SHéS‘logg’é ;92}159333619}3&9124@%‘; ‘13972522-1533127; ¢.291979.¢. 2781985 10 days’ written notice, if the department finds that the empleyer
Theonly fee authorized to be paid to al:iyyrk of court under sub. (1) is the fee financial condltlon is inadequate to pay ItS_ employees’ Cl_aImS for
unders. 814.61 (5), when applicabl@6 Atty. Gen. 148 compensationthat the employer has received an excessive hum
) ) ber of claims for compensaticor that the employer has failed to
102.27 Claims and awards protected; exceptions.  dischargefaithfully its obligations according to the agreement
(1) Exceptas providedn sub.(2), no claim for compensation containedin the application for exemptioriThe employer may
shallbe assignable, but this provision shall négafthe survival within 10 days after receipt of the notice of revocation, request in
thereof;nor shall any claim for compensation, or compensatigiiting a review of the revocation tiie secretary or the seere
awarded,or paid, be taken for the debts of the party entitlegary’s designee and the secretary or the secretdggigneshall
thereto. review the revocation within 30 days after receipt of the request
(2) (a) A benefit under this chapter a&ssignable under s. for review If the employer is aggrieved by the determination of
46.10(14) (e) 301.12 (14) (e)767.23 (1) (L)767.25 (4m) (cpr thesecretary or the secretarglesignee, the employer maythin
767.265(1) or (2m). 10 days after receipt of noticef that determination, request a
(b) If a governmental unjtrovides public assistance under chhearingunder s102.17 If the secretary or the secretargesig
49to pay medical costs or living expenses related to a claim unfiepdetermines that the emploj®exemptiorshould be revoked,
this chapterthe employer or insurance carrier owing compenstie employer shall obtain insurance coverage as requineér
tion shall reimburse that governmental unit any compensatiBar.(2) immediately upon receipt of notice of that determination
awardedor paid if the governmental unit has given the parties &d, notwithstanding the pendency of proceedings urager
the claim written notice stating that it provided the assistance aAf2.17to 102.25 shall keep that coverage in force until another
the cost of the assistance provided. Reimbursement shall egggmptionunder par(b) is granted.
thelesser of either the amount of assistance the governniital  (d) Effect of insuring with unauthorized ingar An employer
providedor two-thirds of the amount of trewvard or payment who procures an exemption under .p@) and thereafter enters
remainingafter deduction of attorney feasd any other fees or into any agreement for excess insurance covesétipean insurer
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not authorized to do business in this state shall report that agiadhe time of the injury was a member of a religious sect whose

mentto the department immediatelfhe placing of such cover authorizedrepresentative has filed arfidévit under par(a) 3.

ageshall not by itselbe grounds for revocation of the exemptionandan agreement under p@) 4.and who as a result of the injury
(3) PROVISION OF ALTERNATIVE BENEFITS. () An employer bec_omes dependent on the religious sect for flnanC|Mal

may file with the department an application for exempfimm assistanceor the employes’dependent, may requeshearing

the duty to pay compensation under this chapter with respect4gders.102.17 (1)to determine if the religious sect has provided

any employee whaigns the waiver described in sulidand the theemployee and his or her dependents with a standard of living

affidavit described in subc. if an authorized representative ofandmedical treatment that are reasonable wdwmnpared to the

thereligious sect tavhich the employee belongs signs thedaf  general standard of living and medical treatment for mendfers

vit specified in subd3. and the agreement described in subd. thereligious sect. If, after hearing, the department deterrtfiaés

An application for exemption under this paragraph shall includiee religious sect has not provided that standard of living or-medi

all of the following: cal treatment, or both, the department may atftkereligious sect

1. A written waiver by the employee, df the employee is a to provide alternative benefits to thgit employee or hishg]r
minor, by the employeand his or her parent or guardian of allépendentor both, in an amount that is reasonabider the cir

compensatiomuinder this chapter other than the alternative ben@imstanceshut not in excess of the benefits that the employee or
fits provided under patc). dependentcould have received under this chapter but for the

2. Anaffidavit by the employee pif the employee is a minor waiver under par(a) 1. . L
by the employee and his or her parent or guardian statinththat  (d) The department shall provide a form for the application for
employeds amember of a recognized religious sect and that, §$€mptionof an employer under pdg) (intro.) the waiver and
aresuit of the employeg’adherence to thestablished tenets or affidavit of an employee under pga) 1.and2., theaffidavit of
teachingsof the religious sect, the employeecinscientiously areligious sect under pge) 3.and the agreement of a religious
opposedo accepting the benefits of any public or priviatur~ sectunder par(a) 4. A properly completed form is prima facie
ancethat makepayments in the event of death, disabitilg age evidenceof s_atlsfa_ctlon of the conditions under.[&) as to the
or retirement, or that makes payments toward the cost of er pféatter contained in the form.
videsmedical care, including any benefits provided under the fed (4) CLosuREORDER. (a) When the department discovers an
eralsocial security ac42 USC 30%o 13971 uninsuredemployer the department may order the employer to
3. An afidavit by anauthorized representative of the religiou§easeoperations until the employer complies with s{&).
sectto which the employee belongs stating that the religieas (b) If the department believes that@mployer may be an unin
hasa long—standing history of providing its members Wwkeoome suredemployer the department shall notify the employeriud
dependenbn the support of the religious sect as a result of worleleged violation of sul(2) and thepossibility of closure under
relatedinjuries, and the dependents of those members, with-a stduis subsection. The employer may request and shall receive a
dard of living and medical treatment that are reasonable whisaringunder s102.17on the matter if the employer applies for
comparedo the general standard of living and medios@tment a hearing within 10 days after the notice of the alleged violation
for members of the religious sect. is served.

4. An agreement signed by an authorized representative of thgc) After a hearing under pgb), or without a hearing if one
religioussect to which the employee belongptovide the finan is not requested, the department may issue an order to an employer
cial and medical assistance describedlihd.3. to the employee to cease operations orfiading that the employer is an uninsured
andto the employes’ dependents if the employee sustains amployer.

injury which, but for the waiver under subd., the employer (d) The department of justice may bring an action incanyt
would be liable for under £02.03 of competent jurisdictiorior an injunction or other remedy to
(b) The department shall approve an application undefe)ar enforcethe departmerg’order to cease operatiamsder par(c).
if the department determines that all of the following conditions (5) EMPLOYER'SLIABILITY. If compensation is awarded under
aresatisfied: _ _ this chapteragainst any employer who at the time ofaleident
1. The employee has waived all compensation under titigsnot complied with su{2), such employer shall not be entitled
chapterother than the alternative benefits provided unde@ar asto such award or any judgment entered thereon, to any of the
2. The employee is a member of a religious sect whose esekemptionsof property from seizure and sale on execution
lishedtenets or teachings oppose acceptingo#heefits of insur  allowedin ss.815.18t0815.21 If such employer is a corporation,
anceas described in pgia) 2.and thatas a result of adherencethe officers and directors thereof shall be individually and jointly
to those tenets or teachings, the employee conscientioushd severally liable for any portion of any such judgment as is
opposesaccepting those benefits. returnedunsatisfied after execution against the corporation.

3. The religious sect to which the employee belongsahas (6) ReEPORTS BY EMPLOYER. Every employer shall upon
long—establishedhistory of providing its members who becomeequesbf the department report to it the number of employees and
dependenbn the religious sect as a result of work-related injuriee nature of their work and also the name of the insuraooe
andthe dependents of those members, with a standdrdr@f  pany with whom the employer has insured liability under this
andmedical treatment that are reasonable wdwmpared to the chapterand the numbeand date of expiration of such polidyait
general standard of living and medical treatment for mendfersure to furnish such report within 10 dafrem the making of a
thereligious sect.In determining whether the religious sect hagequestby certified mail shall constitute presumptive evidence
a long-standing history oproviding the financial and medical thatthe delinquent employer is violating siB).
assistancelescribed in this subdivision, the department shall pre (7) |ysoLvenT EMPLOYERS;ASSESSMENTS. (a) If an employer
sumethat a 25-year history of providing that financial and medjng is currently or was formerly exempted by writtemer of the
cal assistance is long-standing for purposes of this subdivisiogepartmentinder sub(2) is unable to pay an award, judgment is

4. The religious sect to which the employee belongs hasnderedn accordancevith s.102.20against that employer and
agreedo provide the financial and medical assistance describggkcutionis levied and returned unsatisfied in whole opant,
in subd.3. to the employee and to the dependents of the employgg/mentsor the employes liability shall be made from the fund
if the employee sustains an injury that, but for the waiver unagftablishedunder sub(8). If a currently or formerly exempted
par.(a) 1, the employer would be liable for unded§2.03 employerfiles for bankruptcy and not less than 60 days dfiar

(c) An employee who has signed a waiver under(@pi..and filing the department has reason to believe that compensation pay
an affidavit under par(a) 2, who sustains an injury that, but formentsdue are not being paid, tdepartment in its discretion may
thatwaiver, the employer would be liabfer under s102.03 who makepayment for the employer liability from the fund estab
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lishedunder sub(8). The state treasurer shall proceed to recovion, the liability of the tort—feasor shall be determined aalto
suchpayments from the employer or the employeeceiver or partieshaving a right to make claim, and irrespective of whether
trusteein bankruptcyand may commence an action or proceedirg not all parties join in prosecuting such claim, the proceeds of
or file a claim therefor The attorney general shall appear osuchclaimshall be divided as follows: After deducting the reason
behalfof the state treasurer in any such action or proceeding. Alile cost of collection, one-third of the remainder shall in any
moneysrecovered in any such action or proceeding shall be p&dentbe paid to the injured employee or the emplaypetsonal

into the fund established under s(®). representativer other person entitled bring action. Out of the

(b) Each employer exempted by written order of the depaf@lanceremaining, the employginsurance carrieor, if applica
mentunder sub(2) shall pay into the fund established by g8b. ble, uninsured employers fund shall be reimbursed for al pay
asum equal to that assessed against each of the other such ex&@ptsmade by it, or which it may be obligated to make in the
employersupon the issuance ah initial order The order shall future,under this chapteexcept that it shall not be reimbursed for
providefor a sumsufiicient to secure estimated payments of thany payments of increased compensation made or to be made
insolventexempt employer due for the period up to the date of tHeders. 102.18 (1) (bp)102.22 102.35 (3) 102.570r 102.60
orderand for one year following the date of the order and to pAylY balance remaining shall be paid to the employee or the
the estimated cost of insurance carrier or insurance sengee oremployee’spersonal representative or other person entitted
nizationservices undepar (c). Payments ordered to be made tbring action. If both the employee or thmployees personal rep
the fund shall be paid to the department within 30 days. If-addPsentativeor other person entitletb bring action, and the
tional moneys are requiredurther assessments shall be mademployercompensation insurer department, join in the press
basedon orders of the department with assessment prorated oniftgeof said claim and are representeddoyinsel, the attorneys’
basisof the gross payroll for this state of the exempt empjoydgesallowed as a part of the cosibcollection shall be, unless
reportedto the department for the previous calendar year feiherwise agreed upon, divided between such attornags
unemploymentnsurance purposes under &B8 If the exempt directedby the court or by the departmet.settlement of any 3rd
employeris not coveredinder ch108 then the department shaupartyclalm shall be void un[ess said settlement and the distribu
determinethe comparable gross payroll for the exespployer tion of the proceeds thereof is approved by the court before whom
If payment of anyassessment made under this subsection is @@ action is pending and if no action is pending, then by a court
madewithin 30days of the order of the department, the attorn@f record or by the department.
generalmay appear on behalf of the state to collect the assessmen{2) In the case of liability of themployer or insurer to make

(c) The department may retain an insurance carrier or-insgaymentinto the state treasury underl92.49or 102.59 if the
anceserviceorganization to process, investigate and pay valigjury or death was due to the actionable act, neglect or default of
claims. The chage for such service shall be paid from the fund third party the employer or insurer shall have a right of action
asprovided under patb). against such thlyaartyto recover the sum so palq into the state

(8) SELF-INSURED EMPLOYERSLIABILITY FUND. The moneys treasury,wh_|ch rlg_ht may be enf_orced either by_ joning In the
paidinto the state treasury under s, together with all accrued &ctionmentioned in suk{l), or by independent actiorContribu

interest, shall constitute the “self-insured employers liabilitfOry Négligence of the employee because of whose injury or death
fund”. suchpayment was made shall bar recoveuith negligence was
History: 1973 c. 150Sup. Ct. Orde67 Wis. 2d 585774 (1975)1975 c. 14%s.  dreaterthan the negligence dfie person against whom recovery

23,54;1975 c. 1991977 c. 1951981 c. 921983 a. 981985 a. 831987 a. 1791989 IS sought, and the recovery allowed the employer or insurer shall
a %? 1991 a. 851993;3‘- 811995 a-t17f? 19b97( 263-(35)339- i over t _bediminished in proportion to the amount of negligence attributa

e insurepayment” requirement or sub. a) requires an employer 1o provi ini H
coverageor everyemployee in all possible employment situations. Substantial cor?ﬁe to SU.Ch |njured.or deceased employee. Any action broqght
pliancewith sub. (2) (@) is not sidient. This provision does not violate due processUnder this subsection maypon order of the court, be consoli
Statev. Koch,195 Ws. 2d 801537 N.W2d 39(Ct. App. 1995). datedand tried together with any action brought under €£lib.

(3) Nothingin this chapter shall prevent an employee from
takingthe compensation he or she may be entitled to under it and
%rlsomaintaining a civil action against any physician, chiropractor

102.29 Third party liability . (1) The making ofa claim for
compensatioragainst an employer or compensation insurer f
theinjury or death ofin employee shall notfatt the right of the Psychologistdentist or podiatrist for malpractice.
employeethe employee' personal representative, or other-pe (4) If the employer and the 3rd pa#gse insured by the same
sonentitled to bring action, to make claim or maintain an action ploy pase y

in tort against any other party for such injury or death, hereinaffBgUrer.or by the insurers who are under common conth,
referredto as a 3rd party; nor shall the making @ia@m by any employer'sinsurer shalpromptly notify the parties in interest and
suchperson against a 3rd party for damages by reason of an infj[gl department. If the employer has assumed the liabilitheof

to which $s102.03to 102.64are applicable, or the adjustment of'd Party it shall give similar notice, in default of which any settle
any such claim, déct the right of the injured employee or thd"€ntwith an injured employee or beneficiary is void. This-sub
employee’siependents to recover compensation. dingloyer Sectiondoes not prevent the employer or compensation insurer
or compensation insurer who shall have paid obligated to pay oM sharing in the proceeds of any raty claim or action, as

a lawful claim under this chapter shall have the same right to maig forth in sub(1). _ _ _

claim or maintain an action in tort against any other party for such (5) An insurer subject to sul4) which fails to comply with
injury or death. If the department pays or is obligated to pay# notice provision of that subsection and whfafis to com
claim under s102.81 (1) the department shall also have the rigifhencea 3rd party action, within the 3 years allowed §93.54

to maintain an action in tort against any other party for the empld'ga)_’r_‘ot plead that 893.54is a bar in any action commenced by
ee'sinjury or death. Howeveeach shall give tthe other reasen theinjured employee under this section againstsargh 3rd party
ablenotice and opportunity to join in the making of such claim gubsequento 3 years from the date of injuyut prior to 6 years
theinstituting of an action and foe represented by counsel. If grom such date of injuryAny recovery in such an actionliisited
party entitled to notice cannot be found, the departnsinal to the insured liability othe 3rd party In any such action com
becomethe agent of such party for the giving of a notice Mencedby the injured employee subsequent to the 3-year period,
required in this subsection arte notice, when given to the theinsurer of the employer shall forfeit all right to participiate
department,shall include an é&tlavit setting forth the facts, such action as a complainant and to recover any payments made
includingthe steps taken to locate such paffach shall havan under this chapter

equalvoice in the prosecution of said claim, and any disputes aris (6) No employee of a temporary help agency who makes
ing shall be passedpon by the court before whom the case islaim for compensation may make a claim or maintain an action
pending,and if no action is pending, then by a court of record @r tort against any employer who compensates the tempuery

by the department. If notice is given as provided in this subsegencyfor the employes’ services.
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102.29 WORKER’S COMPENSATION Updated 99-00Wis. Stats. Database 22

(7) No employee who is loaned by his or her employer tgnployerto tort liability for malpractice. Jenkins $abourin104 Ws. 2d 309311

anOtheremployer and who makes a cl compensation under N.YrYazedn?r?i?y(allgfele)hents in worker compensation cases are discussed. Hortman v
this chapter may make a claim or maintain an action in tort agaigs! Erecting Co., Inc108 Ws. 2d 456322 N.W2d 482(Ct. App. 1982).

the employer who accepted the loaned emplaysetvices. An a ward for loss of consortium is not subject to the distribidftomulaunder

(8) No student of a public school, as described i15.01 (1) Z%%‘(i)ésngeulenaere Vransport Ins. Cdl16 Ws. 2d 322342 N.W2d 56(Ct.

or a private school, as defined in145.001 (3r) W_hO _IS named The trial court exceeded its authority under sub. (1) by applying an alternative
unders.102.077as an employee of the school district or privataliocationformula without the consent of all the parties.” An award for pain and suf

schoolfor purposes of this chapter and who ma&esgaim for feringis subject to allocation under sub. (1), but an awardspmase for loss of cen
compensatiominder this chapter may make a claim or maintain éﬁrﬂg‘;“ 538%‘,’&2%?28}‘%%‘23% ot Kottka vPPG Industries, Ind30 W.

actionin tort againSt the employer that _pl'OVidbd W0|'|_< training _Thedistribution scheme under sub. (1) renders common-law subrogatien prin
or work experience from which the claim arose. This subsectigplesinapplicable. Martinez.\Ashland Oilnc.132 Ws. 2d 1,390 N.W2d 72(Ct.

P . App. 1986).
doesnot apply to injuries occurring after December 31, 2001. Theallocation formula is discussed. BreweAuto—Owners Ins. Cd.42 Ws. 2d

(8m) No participantin a community service job under s.864 418 N.w2d 841(Ct. App. 1987).
49.147(4) or a transitional placement under8.147 (5)who, The“dual persona” doctrine is adopted, replacing the “daghcity” doctrine. A

i P 3rd—partymay recover from an employer only when the employeopasated in a
unders.49.147 (4) (C).‘JI’ (5) (C)‘ IS prowded workes compensa distinctpersona as to the employee. HenninGeneral Motors Assembl$43 Ws.

tion coverageby a Wsconsin works agencys defined under s. 241, 419 N.w2d 551(1988).
49.001 (9) and who makes a claim for compensation under thisunless he or she isfafmatively negligent with respect to the claimant, a person
chaptermay make a claim or maintain an action in tort agamst who employs an independent contractor may not be held vicariously liable to the

employerwho provided the community service job or transitionéﬂgg?gZdzinﬁéwgzcgﬁa@;ggyees' Agner vContinental Casualty Ca43 Ws.

placementrom which the claim arose. The legal distinction between a corporation/employer and a partnership/landlord

] H ininnthatleasedhe factory to the corporation, although both entities were composed of
(8r) No participant in dood stamp employment and tralnlngthe same individuals, eliminated the partners’ immunityireividuals under the

prog_ramunder s49.124 (1m)’_Vh0, under $49.124 (1m) (d)is  exciusivity doctrine for negligence in maintaining tieased premises. Couillard v
providedworkers compensation coverage by the department @m Ess,152 Ws. 2d 62447 N.w2d 391(Ct. App. 1989).

by aWisconsin works agenggs defined in €9.001 (9) and who In structured settlement situations, the “remainder” under sub. (1) from eich
- : . employeemust receive the first one-third is the remainder of the front payment after
makesa claim for compensation unditis chapter may make 8 deductionof collection costs. Skirowski Employers Mutual Casualo.158 Ws.

claim or maintain an action in tort against the employer whe pred 242 462 N.w2d 245(Ct. App. 1990).

vided the employment and training from which the claim arose. Sub.(6) does not require a temporary employer to control or have the right-to con
L . . . _trol the details of the work being performed. The temporary employer need only con
(9) No participant in a work experience component of a jokb the work activities of temporary employeenged not have exclusive control

opportunitiesand basic skills program who, unde#8.193 (6) over employees work. Gansch.wWNekoosa Papers, Inc58 Ws. 2d 743 463
(a), 1997 stats., was considered to be an employee of the ageht2d682(1990).

[ ; An employees cause of action agaireBrd—party does not relate back to initial
administeringhatprogram, or who, under 49.193 (6) (a)1997 work injury, but creates separate cause of action; the cause of action and the employ

stats.,was provided workés compensation coverage by the-pefer'srights ofsubrogation accrue at time of 3rd—party negligence. Suttéaarakka,
son administering thework experience component, and whd59Wis. 2d 83464 N.W2d 29(Ct. App. 1990).

i i H A parent corporation can be liable to an employee of a subsidiary as a 3rd—party
makesa claim for compensation undinis chapter may make atortfeasorwhen the parent negligently undertakes to render servicesgolibieliary

claim or maintain an action in tort against the employer whe pr@atthe parent should have recognized were necessary for the protectiosuds the
videdthe work experience from which the claim arose. This suidiary’'s employees. Miller vBristol-Myers,168 Ws. 2d 863 485 N.Ww2d 31

section does not apply to injuries occurring after Febru(1992-

€ 28 1;968 0 pply junes occu 9 € b u( Rightsunder sub. (1) are not a type of subrogation, but provide a direct cause of
ary zo, . action. Campion vMontgomery Elevator CA72 Ws. 2d 405493 N.W2d 244(Ct.
History: 1975 c. 14'&s.24,54; 1977 c. 1951979 c. 323.33; 1981 c. 921985  App. 1992).

a.83s.44 1985 a. 332.253 1987 a. 1791989 a. 641995 a. 17,289,1997a.38  An insurer must be paid under sub. (1) in a 3rd-party settlemesn fojury that

1999a. 914 ) ) it concluded was noncompensable but was consequential to the original Mediry
NOTE: See cases annotated under 102.03 as to the right to bring a 3rd party sonv. Rothering,174 Ws. 2d 296496 N.W2d 87(1993).
action against a coemployee. A worker's compensation insureannot bring 3rd—party action against an insurer

In a 3rd-party action under s. 102.29, safe place liability under s.11€dnhot who paida claimant under uninsured motorist coverage; uninsured motorist coverage
beimposed on dicers or employees of the employ@rheir liability must be based is contractual and this section only applies to tort actions. Berna—Mdokes174
on common law negligence. PitrowskiTaylor, 55 Wis. 2d 615201 N.W2d 52 Wis. 2d 645498 N.W2d 221(1993).

Membersof a partnership are employers of the employees of the partnership. Arsub.(1) does not require an interested party receiving notice of areo8ner-party
employeecannot bring a 3rd—party action against a member of the employirg pastaimto give a reciprocal notice to the party making the claim in order to shiwe in
nership. Candler vHardware Dealers Mut. Ins. a7 Ws. 2d 85203 N.W2d 659  settlemenproceeds. Elliot.\Employers Mut. Cas. C&76 Ws. 2d 410500 N.W2d

Theliability of a corporate dicer and supervisory employee in a 3rd—party actior897 (Ct. App. 1993).
is discussed. Kruse @Bchievepl Ws. 2d 421213 N.W2d 65 The “dual persona doctrine” that allows an employee to sue an emplotget in

Sub.(1) provides attorney fees are to be allowed as “costs of collection” and, unieéenthe employer was acting in a persona distinct fitsremployer persona is avail
otherwiseagreed upon, are to be divided between the attorneys for both the empl@fgleto a temporary employee subject to sub. (6). Melz€oeper Industries, Inc.
andthe compensation carrier pursuant to court direction. Diedridirtford Acci 77 Ws. 2d 609503 N.W2d 291(Ct. App. 1993).
dent& Indemnity Co.62 Ws. 2d 759216 N.W2d 193 Third—partyclaims under sub. (1) include wrongful death actions; settlement pro

Thewords “action commenced by the injured employee” in sub. (5) also encopgedsare subject to allocation under sub. (1). Stolp@wens-Corning Fibgrass
passthe bringing of wrongful death and survival actions. Ortmadensen & John Corp.178 Ws. 2d 747505 N.W2d 157(Ct. App. 1993).
son,Inc.66 Ws. 2d 508225 N.Ww2d 635 An insurer had no right to reimbursement from legal malpractice settlgment

The 6-year limitation on 3rd—party actions for wrongful death provided in sub. (8gedsarising from a failure to file an action for a work related injury as the empioyee’
doesnot deny 3rd—party defendants equal protection although other wralegdiii  injury from the malpractice was the loss of a legal right not a physical.infmyth
defendantsre subject to the s. 893.205 (2) 3-year limitation. Ortmdansor& V. Long,178 Ws. 2d 797505 N.W2d 429(Ct. App. 1993).

Johnson, Inc66 Ws. 2d 508225 N.W2d 635 (1975). Damagedor a childs loss of a paremst'society and financial support are not subject

Theextra—hazardous activity exception did not apply to an employee of a gendeallocation under sub. (1). Cummingddlawitter, 179 Ws. 2d 408506 N.w2d
contractorwho was injured while doing routine work, notwithstanding that th&@50 (Ct. App. 1993).
employeewas working in nuclear power plant. SnideNerthern States Power Co.  The traditional 4—prongSeamartest for determining whether a person was a
81 Wis. 2d 224260 N.W2d 260 “loanedemployee” subject to the exclusive remedy provisions of this chapter applies

A “business pursuit” exclusion in a defendant coemplsyleemeownes policy  to temporaryemployees not covered by sub. (6). Bauernfeirell, 190 Wis. 2d
did not ofend public policy. Bertler v Employers Insurance ofaMsau86 Wis. 2d 701, 528 N.W2d 1(1995).

13,271 N.W2d 603(1978). Pecuniarydamages recovered in a 3rd—party wrongful death action are subject to

Thatsub.(2) denies 3rd-party tortfeasors the right to a contribution action agairstributionunder this sectionJohnson vABC Insurance Cal93 Ws. 2d 35532
anegligent employewho was substantially more at fault does not render the statuiteW.2d 130(1995).
unconstitutional.Mulder v Acme—-Cleveland Cor@5 Wis. 2d 173290 N.w2d 276 An insurer is entitledo reimbursement under sub. (1) from an empleysettie
(1980). mentwith his or her employer when the empldgevasis for liability is an indemnifi

Theright to share in a jury award was not dependent on participation in the peationagreementvith a 3rd—party tortfeasorHoulihan v ABC Insurance Cal98
secutionof the underlying action. GuyetteWest Bend Mutual Insurance C)2 ~ Wis. 2d 133542 N.W2d 178(Ct. App. 1995).

Wis. 2d 496 307 N.W2d 31 (Ct. App. 1981). Sub.(5) extends the statute of limitations only when s. 893.54 is the applicable stat

The provision by an employeof alleged negligent medical care by personsite; it does not extend the statute of another state when it is applicable under s.893.07.
employedfor that purposé¢o an employee injured on the job did not subject th@hatsub. (5) only applies to cases subject to thecisin statute is not unconstitu
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tional. Bell . Employers Casualty Cdl98 Ws. 2d 347541 N.w2d 824(Ct. App.  undera nonindustrial insurance policy covering the same disabil

1995). ; o i
TheSeamarioaned employee test has 3 elements but is often miscast b&uauselzty and expensmpensaple under02.42when the claimant
Seamarcourt indicated that there are four “vital questions” that must be answer&@NSENtOr when it is established that the payments under the non
Thekaelements aytel: 1) ?onsem %y(g;e emplqyeﬁ; ) entrly by tlhe employ?e upedustrialinsurance policy were impropelo attorney fee is due
work for the special employer; an power in the special employercionteo i ;
detailsof the work. When an employee of one employer assists the employeesvx}th reSpegt to that re'mbursement' . Lo .
anotheremployer as a true voluntgerloaned employee relationship does not result. (b) An insurer who issues a nonindustrial insurance policy
?gg;‘)ema”"- Corwyn Tansport, Ltd212 Ws. 2d 25567 N.W2d 887(CL. App.  describedn par(a) may not intervene as a party in any proceeding
The allocation of a settiement to various plafstéannobe contested by an insurer Underthis chapter for reimbursement under. ga).
who defaults at the hearing to approve the settlemantinsurer does not lose its  History: 1973 c. 1501975 c. 14%s.25,54; 1975 c. 1991985 a. 831987 a. 179
right to share in the proceeds by defaulting, but it does forfeit its right to object to they medical insures right to reimbursement under sub. (7) is discussed. Employers
applicationof settlement proceeds specific claims. Herlache Blackhawk Coli  Healthinsurance Co. va@mer161 Ws. 2d 733469 N.W2d 203(Ct. App. 1991).
sionRepair Inc.215 Ws. 2d 99572 N.W2d 121(Ct. App. 1997).
In a 3rd—party action filed bgn insurer under sub. (1), the insurer has the right ti s . . . .
maintainan action for payments it has made or will make to the employemking 02.31 Worker’'s compensation Insurance; policyreg -
aclalmeotr aIII Iof the emp(lé)ye;s’ dgﬁa\g\?s,zlr&c!l%dllggy?\;rbvﬁﬂém gr:;&g_).(l'gfggsher ulations. (1) (a) Every contrador the insurance of compenrsa
mens Mutual Insurance Ca.Rage . . . ; ; i i iahili ;
Thefactors listed irSCR 20:1.5 (ajegarding reasonable attorney fees provide aﬂon prov!ded under this chap_ter or a.‘gamSt.hablhty .therefor is sub
appropriateassessment of reasonable attorney fees awarded as costs of colled@&ft t0 this chapter and provisions inconsistent with dhiapter
undersub. (1). Meyer.Wichigan Mutual Insurance Co. 2000 WI App 833 Ws.  arevoid.
2d 493 609 N.w2d 167 . .
_ Problemsn 3rd—party action procedure under Wesconsin workels compensa (b) Except as prowded n p&n), a contrac_t un_der pa@a) shall
tion act. Piper60 MLR 91. be construed to grant full coverage of all liability of thgsured

Impleadinga negligent employer in a third—party action when the employer hgsnderthis chapter unless the departmgmécifically consents by

providedworkmans compensation benefits. 1976 WLR 1201. . . P . .
Productliability in the workplace: The fefct of workers’ compensation on the written order to the issuance of a contract pI’OVIdIng divided insur

rightsand liabilities of 3rd parties. #gall. 1977 WLR 1035, anceor partial insurance.

Preoccupatiomvith Work Defense to Contributory Negligence. Parleds.\aw. (c) 1. Liability under s102.35 (3)is the sole liability of the
May 1995. . A )

Worker's Compensation Act No Longer Protects Against EmployrBésrimi- employer,notwithstanding any agreement of the parties to the
nationClaims. SkinnerWis. Law March 1998. contrary.

) o 2. An intermediate agency or publisher referred to 192.07
102.30 Other insurance not affected; liability — of (6) may under its own contraaif insurance, cover liability of
insured employer . (1) This chapter does notfatt the oga-  employeess defined in .02.07 (6)for an intermediate or inele
nizationof any mutual or other insurance company or the right Bfandemnews agencyif the contract of insurance of tpeblisher
the employer to insure in mutual or other compaag@sinsisuch  or intermediate agency is endorsed to cover those persons. If the
liability or against the liability for the compensatiprovidedfor  pyplisherso covers, the intermediate or independent news agency
by this chapter neednot cover liability for those persons.

(2) An employer may providey mutual or other insurance, (d) A contract procured to insure a partnersimay not be
by arrangement with employees or otherwise, for the paymentiighstruedo cover the individual liability of the members of the
thoseemployees, their families, their dependents or their fepigartnershipin the course of a trade, business, profession or
sentativespf sick, accident or death benefitsaddition to the occupationconducted by them as individuals. A contrpat
compensatiorprovided under this chapterLiability for com  cyredto insure an individual may not be construed to cover the
pensatioris not afected by any insurance, contribution or othefiapility of a partnership of which the individual is a member or to
benefitdue to or received by the person entitled to that compenggyerthe liability of the individual arising as a member of any
tion. o _partnership.
_ (3) Unless an employee elects to receive sick leave benefits ing|) A contract procured to insure a limited liability company
lieu of compensation under this chaptésick leave benefits are yaynot be construed to cover the individual liability of the mem
paidduring the period that temporary disability benefitsge  pers of the limitediability company in the course of a trade, busi
able, the employershall restore sick leave benefits to theessprofession or occupation conducted by them as individuals.
employeein an amount equal in value to the amount payabjecontract procured to insure an individual may not be construed
underthis chapter The combination of temporary disability beneq cover the liability of a limited liability company of which the
fits and sick leave benefits paid to the employee magxe#ted jnqividual is a member or to cover the liability of the individual
the employees weekly wage. arisingas a member of any limited liability company

(4) Regardlessof any insurance or other contract, an (g) Aninsurer who provides a contract under @@rshall file
employeeor dependent entitled to compensation under this-chaRe contract as provided in 626.35

may enforaein he persanown name. n he manner provided n. (2 (&) No party to a contract of insurance may cancel it witin
! e contract perlodr terminate or not renew it upon the expiration

this chapterthe liability of any insurance company which insure - - L O 2

il ) teuntil a notice in writing is given to the other party fixing the
the liability for that compensation. The appearance, whether g posedtiate of cancellatgi]on gj eclaring that theppar)tly integnds
eralor special, of any such insurance carrier by agent or attor §Zerminate or does not intend to renew the policy upon expira
constituteswaiver of the service of copy of application and o ion. Except as provided in pgb), when an insurance company

noticeof hearing required by .9‘02‘17 . . doesnot renew a policy upon expiration, the nonrenewal is not

(5) Paymenif compensation under this chapter by either thgtectiveuntil 60 days after thimsurance company has given writ
employeror theinsurance company shall, to the extent thereqhp, notice of the nonrenewal to the insured employer and the
barrecovery against the other of the amount so paid. As betwegihartment.Cancellation or termination of a policy by an insur
the employer and the insurance compapgyment by either the 5ncecompany for any reason other than nonrenewal isffeat-
employeror theinsurance company directly to the employee qfye ynil 30 days after the insurance company has given written
the person entitled to compensation is subject to the condltlons[ﬁtﬁceof the cancellation or termination to the insuesaployer
thepolicy. . . andthe department. Notice to the department may be given either

(6) Thefailure of the assured to do or refrdiom doing any by personal service of the notice upon the departetsits ofice
actrequired by the policy is not availablette insurance carrier in Madison or by sending the notice by facsimile machine trans
as a defenseagainst the claim of the injured employee or thgissionor certified mail addressed to the department at fiseof
injured employees dependents. in Madison. The department may provide by thiat the notice

(7) (@) The department may order direct reimbursement ooft cancellation or terminatiolpe given by certified mail or facsim
of the proceeds payable under this chapter for payments maelanachine transmission to thWgisconsin compensation rating
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bureaurather than to the department. Wheneveitligconsin  of the injury (or at any time in death benefit cases), any party in
compensatiomating bureau receives such a notice of cancellatiamerestmay in the discretion of the department, be disgbdr
or termination it shall immediately notify the department of th#om, or compelled to guarantee, future compensgtayments
noticeof cancellation or termination. as follows:

(b) 1. Inthe event of a court-ordered liquidation of an insur (1) By depositing the present value of the total unpaid-com
ancecompanya contract of insurance issued by that company tgrensationupon a 7% interest discount basis with a credit union,
minateson the date specified in the court order savingsbank, savings and loassociation, bank or trust company

2. Regardless of whether the notices required undetg)ar designatedy the department; or
havebeen given, a cancellation or termination fe&fve upon (2) By purchasing an annuity within the limitations provided
the effective date of replacement insurance coverage obtainedby law, in such insurance company granting annuities and
the employer or of an order exempting the employer from carryifigensedin this state, as may be designated by the department; or
insuranceunder s102.28 (2) (3) By making payment in gross upon a 7% interest discount

(3) Thedepartment magxamine from time to time the booksbasisto be approved by the department; and
andrecords of any insurer insuring liabilir compensation for  (4) In cases where the time for makipgyments or the
anemployer in this state. The department mexyuire an insurer amountsthereof cannot be definitely determined, by furnishing a
to designate one mailing addrdes use by the department and tcbond,or other securitysatisfactory to the department for the pay
respondto correspondence from the department withid&@s. ment of compensation as may be due or become due. Theaccept
Any insurer that refuses or fails émswer correspondence fromanceof the bond, or other securiignd theform and sufciency
the departmenbr to allow the department to examine its bookthereof,shallbe subject to the approval of the department. If the
and records is subject to enforcement proceedings underemployeror insurer is unable dails to immediately procure the
601.64 bond, then, in lieu thereof, deposit shall be made wittredit

(4) If any insurer authorized to transact Wofke}ompens.a union, savings bank, savings and loan association., batrkstr
tion insurance in this state fails to promptly pgims for com companydesignated by the department, of the maxinannount
pensationfor which it is liable or fails to make reports to thé¢hatmay reasonably become payable in these cases, to be deter
departmentrequired by s102.38 the department may recem minedby the department at amounts consistent with the extent of
mendto the commissioner of insuranaeith detailed reasons, theinjuries and the lawThe bonds and deposits are to be reduced
that enforcement proceedings unde681.64beinvoked. The only to satisfy claims and withdrawn only after the clainfsch
commissioneshall furnish a copy of theecommendation to the they are to guarantee are fully satisfied or liquidated under sub.
insurerand shall set a date for a hearing, at which both the insuf®) (2) or (3); and
andthe department shdilk aforded an opportunity to presentevi  (5) Any insured employer mawvithin the discretion of the
dence. If after the hearing the commissioner fiidat the insurer departmentcompel the insurer to discleyg; or to guarantee pay
hasfailed to carry out its obligations under this chapttes com ment of its liabilities in any such case under this section and
missioner shall institute enforcement proceedings under therebyrelease himself or herself from compensatiability
601.64 If the commissioner doewt so find, the commissioner therein,but if for any reason bond furnished or deposit made
shall dismiss the complaint. undersub.(4) does not fully protect, theompensation insurer or

(5) If any employer whom the department exempted from Camlnsyrgcbmployer as the case may be, shall still be liable to the
rying compensatiomsurance arbitrarily or unreasonably refuse@eneficiarythereof.
employmentto or dischages employees because of a nondis (6) If compensation is due for permanent disability following
abling physical condition, the department shall revoke the exengninjury or if death benefits are payable, payments shall be made
tion of that employer to the employeer dependent on a monthly basis. The department

(6) The department has standing to appear as a complainBi#y direct an advance on a payment of unaccrued compensation
andpresent evidence in amgministrative hearing or court pro Or death benefits if it determines that #ivance payment is in the
ceeding instituted for alleged violation 0f628.34 (7) bestinterest of the injured employee or his or her dependents. In

(7) If the department by one or more written orders SIBeciﬂllrectlngthe advance, the department shall give the employer or

cally consents to the issuance of one or more contcastring 1€ eMPployess insurer an Interest credit againstiability. The
only the liability incurred on a construction project and if the-corf"editshall be computed at 7%. .
structionproject owner designates the insurance carriepagd ~ (7) No lump sum settlement shall be allowed in any case of
for each such contract, the construction project owner shall rejpgrmanenttotal disability upon an estimated life expectancy
bursethe department for all cosiscurred by the department in €xceptupon consent of all parties, after hearing and finding by the
issuingthe written orders and in ensuring minimum confusion atgpartmenthat the interests of the injured employee will be-con

maximumsafety on the construction project. seryedthereby
. . . ., History: 1977 c. 1951979 c. 2781983 a. 98368 538 1991 a. 2211993 a. 492
(8) TheWisconsin compensation rating bureau shall provideTheinterest credit under sub. (6) was properly calculated per annum basis

the department with any information it requests relating to workatherthan a one time simplaterest basis. Hamm kIRC, 223 Ws. 2d 183588
er's compensation insurance coverage, includingnot limited N-W-2d 358(Ct. App. 1996).

to the names of employers insured @y insured employ& 105 33 pepartment forms and records; public access.
addresshusiness status, type and date of coverage, manual pi§ The department shall print and furnish free to amyployer
mium code, and policy information including numbers, caneelly’'employee such blank forms aslitall deem requisite to facili
tions, terminations, endorsements and reinstatement dates. (416 efficient administration of this chapter; it shall keep such

departmentmay enter into contracts with theistonsin com  recordhooks or records as it shall deem required for the proper and
pensatiorrating bureau to share the costs of data processing @i¢hient administration of this chapter

other services. . ;
History: 1971 c. 260307 1975 c. 391975 c. 14%5.26, 54 1975 c. 199371 (2) (a) Except aprovided in paib), the records of the depart

1977c. 29195 1979 ¢. 2781981 c. 921983 a. 18%.329 (25)1985 a. 29831987 ment re_Iated to the _administration of this chapter are subject to
a.179 1989 a. 64332 1993 a. 81112 inspectionand copying under 49.35 (1)

Sub.(1) (b) [now (1) (d)] does not apply to a joint venture, and insurance written ; ; ; B
in the name of one venturer is icient to cover his joint liability Insurance Com (b) Notwithstanding par(a), a recordmaintained by the

panyof North America vDILHR, 45 Wis. 2d 361173 N.W2d 192 departmenthat reveals the ide_ntity of @mployee who claims
worker’s compensation benefits, the nature of #mployees
102.32 Continuing liability; guarantee settlement, claimedinjury, the employes’ past opresent medical condition,

gross payment. In any case in which compensation paymentie extent of the employeedisability the amount, type or dura
haveextended or will extend over 6 months or more from the ddten of benefits paid to the employee or any financial information
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providedto the departmery a self-insured employer or by anemployeethe wages lost during the period of such refusal, not
applicantfor exemption under 402.28(2) (b)is confidential and exceedingone yedls wages. In determining the availability of
notopen to public inspection or copying undet$.35 (1) The suitableemployment the continuance in business of the employer
departmentnay deny a request made unddr9s35 (1)or, subject shall be considered and any written rules promulgated by the
t0s.102.17 (2m)and(2s), refuse to honor a subpoena issued bgmployerwith respect to seniority or the provisionfsany collee

an attorneyof record in a civil or criminal action or special pro tive bagaining agreement with respect to seniority shall govern.
ceedingto inspect and copg record that is confidential under this History: 1975 c. 1471977 c. 29195

paragraphunless one of the following applies: An employercannot satisfy sub. (3) by rehiring with an intent to fire at a later date.

. . . ll?]ielectricCorporation vLIRC, 111 Wis. 2d 270330 N.W2d 606(Ct. App. 1983).
1. The requester is the employee who is the subject of th@, employer has the burden to prove that rehiring was in good faitist Allis
recordor an attorney or authorized ageffitthat employee. An School Dist. vDILHR, 116 Ws. 2d 410342 N.W2d 415(1984).
i i i one—day absence from work due to an injury triggered the rehire provision under
2t:g£%$gogh§fr%0rg\z/%%aags\mtgnaguetwggggm ﬁ]%ése:;r;ﬁ)ﬁu;rﬁ(:tsu .(3). Link Industries, Inc..\LIRC, 141 Wis. 2d 551415 N.W2d 574(Ct. App.
1987).

copyingfrom the employee if requested by the department. Standardsor the determination of employer liability under sub. (3) are summa

i i < i rized. Universal Foods CorporationlRC, 161 Wis. 2d 1 467 N.Ww2d 793(Ct.
2. The record that is requested contains confideinfiatma App. 1991

_tion C_Onceming a wqués compensatio_n claimnd the requester Sﬁb.(3) does not baan employee from seeking arbitration under a collective bar
IS an Insurance carrier employer that is a party to any worker gainingagresenk;ergl:?) deltermine r\:vhetherhtem;]ination fkollo_w_ing_ an injury vig!ated the

i i i ; agreement.Sub. (3) relates to harm other than worker injusied is not subject to
compens_atlomzlalm IhVOlVII’lg the same em_ployee oraltorney the exclusive remedy provision of s. 102.03 (2); the “exclusive liability” language in
or authorized agent of that insurance carrier or empl@@ept  sub.(3) does not bar lawsuitsit imposes a penaity on the employer for refusal to hire.
thatthe department inot required to do a random search of itSountyof Lacrosse WWERC,182 Wss. 2d 15513 N.W2d 708(1994). )
recordsand may require the requesteptovide the approximate A LIRC interpretation of sub. (3), that a violaticequires an employee who is

P . - unableto return to a prior employment to express an interest in reemploynment in
dateof the injury and any other relevant information twatild gifierentcapacity was reasonable. Hill LIRC, 184 Ws. 2d 1.0, 516 N.W2d 441
assistthe department in finding the record requested. An attorn@y. App. 1994).

or authorized agent of an insurance carrier or empltharis a If an employer shows that it refused to rehire an injured employee because the
) f . employee’gposition was eliminated to reduce costs and increfiserty, reason
party to an employes’'workers compensation claim shall Pro gpjecause has been shown under sub. (3). Ray Hutson ChevroletIfRCy186

vide a written authorization for inspection aoopying from the Wis. 2d 118, 519 N.W2d 649(Ct. App. 1994).

insurance carrier or employer if requested by the department. An attendance policthat includes absences due to work-related injuries as part
. . . . of the total of absences allowed before termination violates sub. (3). Great Northern
3. The record that is requested contains finarmefatmation Corp.v. LIRC, 189 Ws. 2d 313525 N.W2d 361(Ct. App. 1094).

provided by a self-insured employer or by an applicant for

exemptionunder $102.28 (2) (b)and the requestisr the self- 102.37 Employers’ records. Every employer of 3 or more
insuredemployer or applicant for exemption or an attorney dgtersonsand every employer who is subject to this chapter shall
authorizedagent of the self-insured employer or applicant fdfeep a record of all accidents causing death or disability of any
exemption. An attorney or authorized agent of the self-insuregimployeewhile performing servicegrowing out of and inciden
employeror of the applicant for exemption shall provideritten  tal to the employment. This record shall gthe name, address,
authorizationfor inspection and copying from tiself-insured ageand wages of the deceased or injured employee, the time and
employeror applicant for exemptioii requested by the depart causef the accident, the nature and extent of the infmg any

ment. otherinformationthe department may require by general order
4. A court of competent jurisdiction in this state orders tigeéPortsbasedupon this record shall be furnished to the depart
departmento release the record. mentat such times and in such manneit asay require by general

er,upon forms approved by the department.

5. The requester is the subunit of the department that admiﬁ%?istory: 1975 c. 147%.54: 1985 a. 63

terschild and spousal support or a county child support agency

unders.59.53 (5) the request is made unde#8.22 (2mjand the 102.38 Records of payments; reports thereon. Every

requests limited to the name and address of the employee wharisurancecompany which transacts the business of compensation

the subject of the recordhe name and address of the empla/eeinsuranceand every employer who sibject to this chapter but

employerand any financial information about that employee coivhoseliability is not insured, shall keep a record of all payments

tainedin the record. madeunderthis chapter and of the time and manner of making the
6. Thedepartment of revenue requests the record for the ppaymentsand shall furnish reports based upon these records to

pose of locating a person, or the assets of a pesunhas failed the departments it may require by general ordepon forms

to file tax returns, who has underreported taxable income or wapprovedby the department.

is a delinquent taxpayer; identifying fraudulent tax returns; or pro History: 1975 c. 14%.54; 1975 c. 1991979 c. 891985 a. 83

viding information for tax-related prosecutions. . L
History: 1975 c. 147.54: 1989 a. 641991 a. 851995 a. 17: 1997 a. 191237, 102.39  General orders; application of statutes. The

provisions of s. 103.005relating to the adoption, publication,
102.35 Penalties. (1) Every employer and every insurancenodificationand court review of general orders of the department
companythat fails to keep the records to make the reports shallapply to all general orders adopted pursuant to this chapter
requiredby this chapter or that knowingfglsifies such records History: 1995 a. 27
or makes false reports shédlfeit to the state not less than $10 not 55 40 Reports not evidence in actions, Reports fur

morethan $100 for each fense. nishedto the department pursuant to $62.37and102.38shall

_(2) Any employey or duly authorized agent thereof, who st he admissible as evidence in any action or proceedisigg
without reasonable cause, refuses to rehire an employee |nJureBd|pof the death or accident reported.

the course of employment, or who, becao$a claim or attempt
to claim compensation benefits from such emplogéscrimi  102.42 Incidental compensation. (1) TREATMENT OF
natesor threatens to discriminate against an employee as to ¥ ovee. The employer shall supply sustedical, sugical, chi
employee’semployment, shall forfeib the state not less than $5Gopractic,psychological, podiatric, dentahd hospital treatment,
nor more than $500 for eactfaise. No action under this subsecmedicines, medical and sgical supplies, crutches, artificial
tion may be commenced except upon request of the departmemémbersappliances, and training in the use of artificial members
(3) Any employer who without reasonable cause refuses dadappliances, gt the option of the employee, if the employer

rehireanemployee who is injured in the course of employmertiasnot filed notice agrovided in sub(4), Christian Science treat
where suitable employment is availablethin the employes’ mentin lieu of medical treatment, medicines and medicat sup
physicaland mental limitations, upon order of the department aptles, as may be reasonably required to cure and relievetirem

in addition to other benefits, has exclusiability to pay to the effectsof the injury and to attain éitient use of artificial mem
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bersand appliances, and in case of the emplsyeeglect or issuea voucher in payment of the award from the proper appropri
refusalseasonably to do so, or in egency until it is practicable ationunder s20.865 (1) (fm)(kr) or (ur), and shall transmit one
for the employee to give notice fjury, the employer shall be copy of the voucher and the awatal the oficer, department or
liable for the reasonable expense incurred by or on behalf of #gencyby whom the décted employee is employed.

employeein providing such treatment, medicines, supplies and (9) ReHABILITATION; PHYSICAL AND VOCATIONAL. (a) One of
training. Where the employer has knowledge of the injury and tkige primary purposes of this chapter is restoration of an injured
necessity for treatment, the empldgefilure to tender the neees employeeto gainful employment. @ this end, the department
sarytreatment, medicines, supplies and training constiittes  shallemploy aspecialist in physical, medical and vocational reha
neglector refusal. The employer shall also be liabler@son bilitation.

ableexpense incurred by the employeerfecessary treatmentto () Sych specialist shall study the problems of rehabilitation,
cureand relieve the employee from théeetsof occupational dis  poth physical and vocational and shall refeitablecases to the
easeprior to the time that the employee knew or should haygpartmentor vocational evaluation and training. The specialist
knownthe nature of his or her disabiliand its relation to empley ghaj|investigate and maintain a directory of such rehabilitation
ment,and as to such treatment suf®.and(3) shall not apply facilities, private and public, as are capabfeendering compe
Theobligation to furnish such treatment and appliances shall c@gnt rehabilitation service to seriously injured employees.
tinueas required to prevent further deterioration indbedition (c) The specialist shall review and evaluate reported injuries

of the employee or to maintain the existing stattisuch condi ¢, stential cases in which seriously injuremiployees may be

tion whether or not healing is completed. in need of physical and medical rehabilitation and may confer
(2) CHolice oF PRACTITIONER. (&) Where the employer hasyjith the injured employee, employémnsurance carrier or attend

notice of an injury and its relationship tilve employment the ing practitioner regarding treatment and rehabilitation.

employershall ofer to the injured employee his or her choice of History: 1971 c. 611973 c. 150282 1975 c. 1471977 c. 195s.2410 28, 45,

any physician‘ Chiropractorpsychomgist‘ dentist qnodiatrist 1977c¢. 2731979 c. 2781981 c. 201987 a. 1791989 a. 641995 a. 25s.3743m

: . ;3 in thita 37449130 (4) 1997 a. 338,1999 a. 9
licensedto practice and practicing in t te for treatment of the The requirement that medical treatment be supplied during the healing period,

injury. By mutual agreement, the employee may haveftlo&e gefinedas prior to the time theondition becomes stationaiy not determined by

of any qualified practitioner not licensed in this state. In chsereferenceo the percentagef disability but by a determination that the injury has sta

emergencythe employer may arrange for treatment without tefjji22d. Custodiaare, as distinguished fiom nursing services, is not compensable.

deringa QhOice_- After the emgency h_as passe_d teenployee | appropriate cases, the department is warranted in, at the least, postponing a
shallbe given his or hezhoice of attending practitioner at the-eardeterminatiorof permanent disability for a reasonable period of time until after a

H i i i imantcompletes a competent and reasonable course of physical therapy-or voca
liest opportunity The employee has the rlght to a 2nd choice @rnal rehabilitation as an essential part of the treatment required for full recovery and

attendingpractitioner on notice to the employ@rits insurance minimizationof damages. fansamerica Insurance CoDILHR, 54 Ws. 2d 272
carrier. Any further choice shall be by mutual agreement. -Pa#95 N.Ww2d 656
nersand clinicsare deemed to be one practition@reatment by An employee who wishes to consult a second dactdhe panel after the first says

i . . no further treatmenis needed may do so without notice or consent, and if the second
apractitioner on referral_ from another practitioner is deemed to Rtorprescribes an operation that increases the amount of disahgitymployer
treatmenlby one practitioner is liable. Spencer.\DILHR, 55 Ws. 2d 525200 N.W2d 611.

; : ub.(7) [now (6)] relieves an employer of liability whéime employee refuses
(b) The employer is not liable for the expense of unreasonapL tmenfprovided by the employgeas requiredinder sub. (1), an employee is not

travelto obtain treatment. required to seek treatment from someone othertti@employer Klein Industrial

; Salvage vDILHR, 80 Ws. 2d 457259 N.W2d 124
(3) PRACTITIONER CHOICEUNRESTRICTED. If the employer fails Underss. 102.42 (9) (a), 102.43 (5) and 102.61, the department may extend tempo

to ten_d_er treatment as p_VOVided in s{@).or choice _Of an attending rary disability, travel expense, and maintenance costs beyond 40 weeks if additional
practitioneras provided in sul§2), the employes'right to choose trainingis warranted. Beloit CorporatianState152 Ws. 2d 579449 N.W2d 299
the attending practitioner is noestricted and the employer is(Ct; APP: 1989).

. Sub.(1) requires an employer to pay medical expensesat@ma final order has
liable for the reasonable and necessary expense thereof. beenissued. Linsey\LIRC, 171 Ws. 2d 499493 N.W2d 14(1992).

Sub.(2) (a) does not require employer consent to out—of-state health care expenses
(4) CHRisTIAN ScCIENCE. Any employermay elect not to be ub.(2) s not bq ‘ pt %/ e or st ) _tr?] s
A o i H H result from reterral by an In—state practitioner selected In accordance wi e
subjectto the provisions for Christian Science treatment provndé@tute_UFE Inc. vLIRC, 201 Ws. 2d 274548 N.W2d 57(1996).

for in this section byiling written notice of such election with the ' the continuing obligation to compensate an employee for work related medical
department. expensesynder s. 102.42, does not allow agency review of compromise agreements

N . afterthe one-year statute of limitations in s. 102.16 (1) has run if the employee incurs
) ARTIFICIAL MEMBERS. _|—|ab|||ty for repair and replacement medicalexpenses after that im&chenkoski VLIRC, 203 Ws. 2d 109552 N.W2d
of prosthetic devices is limited to thefefts of normal wear and 128(?- Aptr))- (125)396)- | K reimb o ated 0 2
o ; ; ; ndersub. (2) an employee can seek reimbursement for expenses related o 2 prac
tear. Artn‘lc!al members furnished at the end OT the healmg penQﬂonersregardless of whether they are the first 2 practitioners whom the employee
for cosmetic purposes only need not be duplicated. hasseen. Hermax Carpet Martd¥RC, 220 Wis. 2d 61, 583 N.W2d 662(Ct. App.
1998).
(6) TREATMENT REJEFTEDBY EMPLOYEE' Unl_ess_ the emplc_)yee Section102.01 (2) (g) sets the date iofury of an occupational disease and s.
shallhave elected Christian Sciertceatment in lieu of medical, 102.01(1) provides that medical expenses incurred before an emjiogas of the

surgical,dentalor hospital treatment, no compensation shall kyeork-relatednjury are compensable. Read togethezdical expenses in occupa
onal disease cases are not compensable until the date of ytignce the date is

: it : i
payablefor_ the deatfor d'SE}b"'t}’_Of an employee, if the death béstablished all expenses associated withlibease, even if incurred before the date
causedpr insofar as the disability may be aggravated, causedobinjury, are compensable. Unitedidonsininsurance Co..\LIRC, 229 Wis. 2d
continuedby an unreasonable refusal or neglect to submit to‘b’lrg 6?_0 N_-WFz,d 186($t-fAP'\FjI- t?gf’l)-E Srkers G ionp §
: : ontinuingPayments tor Medical Expense: rker’'s ompensation Procee
follow any competent and reasonable medicagisalr ordental ings. Carnell & Whog. Ws. Law Now 1993,

treatmentor, in the casef tuberculosis, by refusal or neglect to

submitto or follow hospital or medical treatmenhen found by 102 43 Weekly compensation schedule. If the injury

the department to be necessarhe right to compensation aceru causedlisability, anindemnity shall be due as wages commencing

ing during ap_erlod of refusal or neglect to submit to or follow-hosihe 4th calendar day from the commencementhaf day the

pital or medical treatment when found by the departmeiieto scheduledvork shift began, exclusive of Sundays prikxcepting

necessaryn the case of tuberculosis shall be barred, irrespectiy®erethe employee works on Sundajter the employee leaves

of whether disability was aggravated, caused or continu@grk as the resuit of the injurgind shali be payable weekly there

thereby. after,during suchdisability. If the disability exists after 7 calendar
(8) Awarp TO STATE EMPLOYEE. Whenever an award is madedaysfrom the date the employee leaves work as a result of the

by the department in behalf of a state employee, the departmejury and onlyif it so exists, indemnity shall also be due and pay

of workforce development shall file duplicate copies of the awaatble for the first 3 calendar days, exclusive of Sundays,only

with the department of administration. Upon receipt of the copiesceptingwhere the employee works on Sund&§aid weekly

of the award, the department of administration shall prompilydemnityshall be as follows:
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(1) If the injury causes total disabilityvo—thirds of the aver (@) Regardless of whether temployees healing period has
ageweekly earnings during such disability ended,no employee at work immediately before the compulsory
(2) If the injury causes partial disabilituring the partial dis vacationperiod may receive a temporary total disability benefit
ability, such proportion of the weekly indemnity rate for totad difor injury sustained while engaged in employment for that
ability as the actual wage loss of the injured employee bears to@fgployer.
injured employea& average weekly wagethe time of the injury (b) An employeaeceiving temporary partial disability bene
(3) If the disability caused by the injury is at times total and fs immediately before the compulsory vacation period for injury
timespartial, the weekly indemnity during each total or partial di$ustainedvhile engaged in employment for that emplogkeall

ability shall be inaccordance with subgl) and(2), respectively —continueto receive those benefits.
e e . . History: 1971 c. 1481973 c. 1501975 c. 1471977 c. 1951979 c. 2781983
(4) If the disability period involves a fractional week, indem,_ og 1985 a. 831987 a. 1791993 a. 370492 1995 a. 225413

nity shall be paid for each day of such week, except Sundays onlgommittee Note, 1971:Employees who have two jobéo have been injured at
atthe rate of one-sixth of the weekly indemnity oneof them have in some cases been made totally disabled for work at either job. Sick

. . . . R leavebenefits from the other employer has suspended eligibility for compensation

(5) Temporarydisability, during which compensation shie#  hasreduced compensation even though the employéeredfa wage loss. This
payablefor loss of earnings, shall include such period as may BREEREEECe 06 DEa 80 e, SOt o e e e o seneation
reasonablyrequired for training in the use of artificimembers  om such emplover[Bill 371-A
andappliances, and shall include syaghiod as the employee may  underss. 1(?2.12 ([9) (@), 102.113 (5) and 102.61, the department may extend tempo
bereceiving instruction pursuant$al02.61 (1)or(1m). Tempo- rary disability travel expense, and maintenance costs beyond 40 weeks if additional
rary disability on account ofeceiving instruction of the latter tAr;g“”l%'gg‘g"a”amed' Beloit Corp. $tate 152Wis. 2d 579449 N.W2d 299(Ct.
nature,and not otherwise resulting from the injusiall not ben The phrase “ifthe injury causes disability” is interpreted in light of the “as is” rule
excesof 80 weeks. Such 80-weéhitation does not apply to thatan employes susceptibility to injurylue to a pre—existing condition does not
temporarydisability benefits under this section, travel or mainteg%;fz’g{hﬁrfgﬁgggifmm liability ITW Deltar v LIRC, 226 Ws. 2d11, 593 N.W2d
nanceexpense undes.102.61 (1)or private rehabilitation coun  The“as is” rule applies to delays in treatment of a work-related injury caused by
selingor rehabilitative training costs underl€2.61 (1m)f the ?i‘tgf{%‘r?ﬁiesgg%gggﬂtei%és'tuvl‘:ga’ee%sgm%;% glntdott‘ef’g:}r";’ﬁgﬁgr‘l’("frselea’:teigeigjtorfe“e
departmendeterm|ne$hat_apldltlonal training is warranted. Thejueto the threathat anesthesia would cause to her pre—existing pregnEiwyDel
necessityfor additional training as authorized by the departmetai v. LIRC, 226 Ws. 2d 1, 593 N.W2d 908(Ct. App. 1999).
for any employee shall be subject to periodic review and reevalua

tion. 102.44 Maximum limitations. Sectionl02.43shall be sub
(6) (a) Except as provideth par (b), no sick leave benefits jectto the following limitations:
providedin connection with other employment or wages received (1) Notwithstandingany other provision dhis chaptgrevery
from other employment held by the employee when the injugmployeewho is receiving compensation undeis chapter for
occurredmay be considered tbmputing actual wage loss frompermanentotal disability or continuous temporary total disability
the employer in whose employ the employee sustained injury more than 24 months after the daeinjury resulting from an
(b) Wages received from other employment held by tH(g]uury which occurred prior to January 1, 1976, shall receive sup
employeewhen theinjury occurred shall be considered in comPlémentabenefits which shall be payable in first instance by
puting actual wage loss from the employer in whose employ tH émployer othe employés insurance carrieor in the case of

employeesustained the injuryf the employea weekly tempe enefitspayable to an employee undei82.66 shall be paid by
rary disability benefits are calculated undet82.11 (1) (a) the department out of the fund created undé02.65 These sup

W ived f th | in wh | tlﬁ)lemental benefitshall be paid only for weeks of disability occur
(c) Wages received from the employer in whose employ th afier january 1, 1978, and shahtinue during the period of
employeesustained injury or from other employmestitained

= : . . fs[uchtotal disability subsequent to that date.
afterthe injury occurred shall be considered in computing benefits . L .
for temporary disability (a) If such employee is receiving the maximum weekly bene

(7) (3) If an employee has a renewed period of temptisry fits in effect at the time of the injuryhe supplemental benefit shall

ability commencing more than 2 years after the date of injury ar%ﬁ, an amount which, when addedhe regular benefit established

exceptas provided in pa¢b), the employee returned to work for the case, shall equal $150.

: ; P b) If such employee is receiving a weekly benefit which is less
at least10 days preceding the renewed period of disabpiy ( - > X .
ment of compensation for the neperiod of disability shall be thanthe maximum benefit which was irfeft on the date of the

: . injury, the supplemental benefit shall beanount sufcient to
madeas provided in patc). bring the total weekly benefits to the same proportion of $150 as
(b) An employee needot return to work at least 10 days{re

the employees weekly benefibears to the maximum infe€t on
cedinga renewed period of temporary disability to obtain benefi edatg o¥inju¥vy y ! s fmum|

undersub.(5) for rehabilitative training commenced more than . . .

yearsafter the date of injuryBenefits for rehabilitative training ber(1(¢:a)fi t; qui?;gcljoﬁﬁrdg; lt?lsigrsggsee%?iglﬁrsﬁgﬁlrg% tgﬁtﬁﬁ)i:&memal
shallbe made as provided in pecr)_. ) bursementfor each such case from the fuadtablished by s.
_(c) 1. If the employee was entitled to maximum weekly bengnz 65 commencing one year from the date of the first such pay
fits at the time ofnjury, payment for the renewed temporary-disment and annually thereafter while such payments continue.

ability or the rehabilitative training shall be at the maxinmate  c|aimsfor such reimbursement shall be approgdhe depast
in effect at the commencement of the new period. ment.

2. If the employee was entitled to less than the maximum rate,(2) |n case of permanent total disability aggregate indemnity

the employee shall receive the same proportbthe maximum gshajbe weekly indemnity for the period that the employee may
whichisin eflect at the time of the commencement of the renewgge Total impairment for industrial use of both eyesthe loss

periodor the rehabilitative training as the emplogeattual rate of hoth arms at or near the shoulderof both legs at or near the
atthe time of injury bore to the maximum rate ifeef at that time. hjp_ or of one arm at the shoulder and one leg at the hip, constitutes

3. For an employee who is receiving rehabilitative trainingpermanentotal disability This enumeration is not exclusive, but
aholiday breaksemester break or otheimilar scheduled inter in other cases the department shall find the facts.

ruptionin a course of instruction does not commence a new period(3) For permanent partial disability not covered by12.52

of rehabilitative training under this paragraph. t0 102.56 the aggregate number of weeks of indemnity shall bear
(8) During a compulsory vacation peri@@heduled in accord suchrelation to 1,000 weeks as thature of the injury bears to one
ancewith a collective bagaining agreement: causingpermanent total disability and shall be payable at the rate
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of two—thirds of the average weekly earnings of the employee, the(g) For purposes of this subsection, if the employer in good
earningsto be computed as provided in1€92.11 The weekly faith makes an é&r of employment which is refused hke
indemnity shall bein addition to compensation for the healingemployeewithout reasonable cause, theployee is considered
periodand shall be for the period that the employegy live, not to havereturned to work with the earnings the employee would
to exceed 1,000 weeks. havereceived had it not been for the refusal.

(4) Where the permanedisability is covered by s402.52 (h) In all cases of permanent partial disabitigt covered by
102.53and102.55 suchsectionsshall govern; provided, that in ss.102.52t0 102.56 whether or not the employee has returned to
no case shall thpercentage of permanent total disability be takemork, the permanent partial disability shall not be less than that
asmore than 100 per cent. imposedby the physical limitations.

it i indi i istory: 1971 c. 1481973 c. 1501975 c. 14%s.33, 54, 57; 1975 c. 1991977
(St) (lj?, ct?]sefs dWhelre it 'f determined th_gtt p?hr'Od'C ?enef'ctfsTga 1879 c. 2781981 c. 921983 a. 981991 a. 851995 a. 17.
grantedby e € .e.ra socia S.ecunty paid to . € EMPIOYee  ommittee Note, 1971:Employees who are totalljisabled receive compensa
because of disabilifghe benefits payable under this chapter shaibn at the wage level and the compensation ratefésteds of the date of their injury
bereduced as follows: This is an average of approximately $45.90 per week foethployees who are
. mjred previous to February 1, 1970. The intent is to provide for paymeSupple
(a) For each dollar that the total monthly benefits payabigntalbenefits; for example, an employee who was injured in October 1951 and

e D oo il ot Sapsonena e oo ek o 1%,
_monthly benefits payable under the social security act fO_I’ disa etotal ﬁp to $79, which was the maximum February 1, 1970. An employee injured
ity exceed 80% of the employseaverage current earnings as October 1951 with a wage of $26.43 has been receiving $18.50 per week for total
determinedby the social security administration, the benefits pa{?abe"ézy;vl Gupplemental beneite of 521 & week t bring the ttal up o 836,50, which
ableunder this chapter shall be reduced by the same amoun g % of the maximum in fefct February 1, 1970. It is not intended that any death
thatthe total benefits payable shall not exceed 80% of the employnefitpayment be &cted by this section. [Bill 371-A]

ee'saverage current earnings. Howewer total benefit payable = Thedepartment must disregard total lo$®arning capacity in the case of atela
; : : ike.scheduled injury Mednicof v. ILHR Dept.54 Wis. 2d 7 194 N.W2d 670
underthis chapter and under the federal social security act mayt b%ue“odd—lot" doctrine is discussed. BalczewskDILHR, 76 Ws. 2d 487251

reducedto an amountess than the benefit payable under thig w4794

chapter. Sub.(6) (a) includes only wage loss fared at the employment where the injury
(b) No reduction under this section shall be made becaus@@fgéeggzd,\ﬁg\f;d“gé('gf_"fgp‘f"‘i‘ggc')g’_ss frarsecond job. REi. LIRC, 159 Ws.

anincrease granted by the social security administration as a COSRr¢ exceeded its authority when it ordered temporary total disapiijynents

of living adjustment. for an indefinite future period. TTD payments are not authorized for the period after

- edical condition has stabilized and before the employeegoetesugery GTC
(c) Failure of the employee, except for excusable neglect, o parts yvLIRC. 184 W, 2d 450516 N.W2d 313(Ct. App. 1093)

report social security disability payments within 30 days after sup. (4) requires apportionment between scheduled and unschedjylées

written request shall allow the employer or insurance catoier whenboth contribute to permanent total disabiliyoss of earning capacity may not

reduceweekly compensation benefits payable under this chapﬁég‘("gfdfggoigggfd”'e" injuries. LanghukIRC, 206 Ws. 2d 493557 N.Wzd

by 75%. Compensation benefits otherwise payable shall be reimin order for sub. (6) (b) to appline physical limitations must be from an unsehed

bursedto the employee after reporting. uledinjury. Mireles v LIRC, 226 Ws. 2d 53593 N.W2d 859(Ct. App. 1999).

. . . - Paymenbf the supplemental benefit of 102.44 (1) is not precluded to former state
(d) The employer or insurance carrier making such reduc“@ﬁployeei)y Art. IV, s. 26. The second injury fund is not impressed with a construc
shallreport to the department the reduction anekgsested by the tive trust which prevents itsse for payment of such supplemental benefits. 62 Atty

departmentfurnish to the department satisfactory proof of thgen-69.
basisfor the reduction.

; . : ; 02.45 Benefits payable to minors; how paid. Com
e) The reductiorprescribed by this section shall be allowe : .
onl(y ;S to paymentgpmade on oryafter July 1, 1980, and Shal&%usatlorand deatlpenefit payable to an employee or dependent

. 0 was a minor when themployees or dependergt’right began
gg?;?;;%ﬁglthg e?%séig;{) %r;]e::]? %Z:%r;ﬁgnngogg% ;?E;L: ;Emt 0 accrue, mayin the discretion of the department, be ordered paid
e . 0 a bank, trust compantrustee, parent or guardian, for the use
(f) No reduction shall takieto account payments made undept such employee or dependent as may be found best calculated
the social security act to dependents of an employee. to conserve the employese’'or dependert’ interests. Such
(6) (@) Where an injured employee claimiegmpensation employeeor dependent shall be entitled to receive payments, in
for disability under sub(2) or (3) has returned to work fahe theaggregate, at a rat®t less than that applicable to payments
employerfor whom he or she worked at the time of the injthg  of primary compensation for total disability death benefit as
permanentlisability award shall be based upon the physicat limaccruingfrom the employes’or dependerst’18th birthday
tationsresulting from the injury without regard to loss of earning History: 1973 c. 1501993 a. 492
capacity unless the actual wage loss in comparisoneaithings
atthe time of injury equals or exceeds 15%. 102.46 Death benefit. Where death proximately resuitem
(b) If, during the period sdorth in 5.102.17 (4)the employ the injury and the deceased leaves a person wholly dependent
mentrelationship is terminated by the emplogethe time of the Uponhim or her for support, the death benefit shall equal 4 times
injury, or by the employee because his or her physical or meriti or her average annual earnings, but when added to the disabil
limitations prevent his or her continuing in such employment, ¢ indemnitypaid and due at the time of death, shall not exceed
if during such period a wage loss of 15%neore occurs the two-thirds of weekly wage for the number of weeksosstin s.
departmenimay reopen any award and make a redeterminati®f2.44 (3)
taking into account loss of earning capacity History: 1979 c. 2781981 c. 92

. . . ?eath benefits under the workecompensation lawFortune. WBB Apr1987.
(c) The determination of wage loss shall not take into accoun
any period during which benefisre payable for temporary dis 102.47 Death benefit, continued.  If death occurs to an

ability. o ) injured employee other than as a proximate result ofirihay,
(d) The determination of wage loss shall not take into accojéifore disability indemnity ceases, death benefit and burial
any period during which benefits are paid underids. expensallowance shall be as follows:

(e) For the purpose odetermining wage loss, payment of (1) Wherethe injuryproximately causes permanent totat dis
benefitsfor permanent partial disability shall not be consideregbility, they shall be the same as if the injury had caused death,
paymentof wages. exceptthat the burial expense allowance shall be included in the

(f) Wage lossshall be determined on wages, as defined inigems subject to the limitation stated in ¥2.46 The amount
102.11 Percentage of wage loss shall be calculated on the basiailableshall be applied toward burial expense before any is
of actual average wages over a period of at least 13 weeks. appliedtowarddeath benefit. If there are no surviving dependents
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theamount payablé dependents shall be paid, as provided in igstitution, prison, jail, house of correction or other place of penal
102.49(5) (b), to the fund created underl€2.65 detention.

(2) Wherethe injury proximatelycauses permanent partial (am) “Diving team member” means a member degally
disability, the unaccrued compensation shall first d@plied organizeddiving team.
towardfuneral expenses, not to exceed the amount specified in  (b) “Fire fighter” means any person employed by the state or
102.50 Any remaining sum shall be paid to dependents, as pemy political subdivision as a member oficér of a fire depart
vided in this section and s802.46and102.48 and there is N0 mentor a member of a volunteer departmémt|uding the state
liability for any other payments. All computations under this sufire marshal and deputies.
payments.If there are naurviving dependents the amount paythe stateor any political subdivision for the purpose of detecting
ableto dependents shall be paid, as provided 198.49 (5) (b) andpreventing crimend enforcing laws or ordinances and who

to the fund created under®02.65 is authorized to make arrests for violations of the laws or ordi
History: 1971 c. 1481977 c. 1951983 a. 981987 a. 179 nanceghe person is employed to enforce, whether that enforce
) mentauthority extends to alaws or ordinances or is limited to
102.475 Death benefit; law enforcement and correc - gpecificlaws or ordinances.

tional officers, fire fighters, rescue squad members, div. -
ing team members, national or state guard members
and emergency management personnel. (1) SeeciaL B R
BENEFIT. If the deceased employee is a law enforcemditeof (dm) “Rescue squad member” means a memberlegally
correctionalofficer, fire fighter rescue squad membaetiving organizedrescue squad. i . )
teammembeynational guard member or state defense force-mem (&) “State” means the state ofisonsin and its departments,
ber on state active duty as describieds. 102.07 (9)or if a divisions,boards, bureaus, commissions, authorities and colleges

deceasegerson is an employee or volunteer performing emetnduniversities.

gencymanagerment actvities undr 166during a state of emer , HS 1975274281977 ¢ s opomio ogos 65 dor c asdog

gencyor a circumstance described in66.04 who sustained an 1987a. 63 1991 a. 851993 a. 811995 a. 2471999 a. 14

accidentalinjury while performing services growing out of and

incidentalto that employment or volunteer activity so that benefit02.48 Death benefit, continued. If no person who sur

are payable under €.02.460r 102.47 (1) the department shall vives the deceased employee is wholly dependent upon the

voucherand pay from the appropriatiemder s20.445 (1) (aa) deceasedemployee for support, partial dependency and death

asum equal to 75% of the primary death benefit as of the datebehefitstherefor shall be as follows:

death,but not less than $50,000 to the persons wholly dependenf1) An unestranged surviving parent or parents to whose sup

upon thedeceasedFor purposes of this subsection, dependengprt the deceased has contributed less than $500 in the 52 weeks

shallbe determined under s02.49and102.51 nextpreceding the injury causing death shall receive a death bene
(2) PayMENTS TODEPENDENTS. (a) If there are more than 4 per fit of $6,500. If the parents are not living togetiiee department

sonswho are wholly dependent upon the deceased employeeshalldivide this sum in such proportion as it deems to be just, con

additionalbenefit of $2,000 shall be paid feach dependent in sideringtheir ages and other facts bearing on dependency

excesof 4. (2) In all other cases the death benefit shall be such sum as the

(b) If there is more than one person who is wholly dependedtpartment shall determine to represent fairly and justly the aid
uponthe deceased employee, the benefits under this section sH#portwhich thedependent might reasonably have anticipated

be apportioned between such dependents on the saoper from the deceased employee but for the injltyestablish antiei
tional basis as the primary death benefit. pationof supportand dependencit shall not be essential that the

(c) Nowithstanding suifL, i there are partial dependents of SE2EREmMNEr BaC S CEI R SR o arage
tlhoez i%ctiii/egh;ﬂ? éogﬁgﬂg\éh% gﬂgﬁg ntgf ?ﬁg%fgﬁ e?itnggtr ef. annualearnings of the deceased;4 times the contributions of the

minedunder sub(1) that their partial dependency benefit bears t \ately preceding the deceased emplogedeath,whichever

the primary benefit payable to one wholly dependent upon thg, s the greaterin no event shall the aggregate benefits in
deceased.No payment to a partial dependent shall be less thgﬂch case exceed themount which would accrue to a person
$1,000. ) i . solelyand wholly dependent. Where there is more than one partial
~ (3) Disputes. In case of dispute, dependents may file applicgependenthe weekly benefit shall bepportioned according to
tionsas provided in €.02.17 and ss102.17t0102.27shall apply  their relative dependency The term “support” as used in ss.
In such case, if the claim for a primary debénefit is compro  102.42t0 102.63shall include contributions to the capital fund of
mised,any claim under this section shall be compromised on thfe dependents, for their necessary comfort.

sameproportional basis. The attorney general shall represent the(s) A deathbenefit, other than burial expenses, except as

(d) “Political subdivision” includes counties, municipalities
andmunicipal corporations.

eceasedb the supportf such dependents during the year imme

interestsof the state in case of such dispute. _ otherwiseprovided,shall be paid in weekly instalments cerre
(5) Minors. Benefits due to minors under this section may kgpondingin amount tawo-thirds of the weekly earnings of the
paidas provided in s102.45 employee until otherwise ordered by the department.

(6) Proor. In administering this section the department may History: 1975 c. 1471979 c. 2781989 a. 641993 a. 492

requirereasonable proof of birth, marriage, relationship or depen . ) .
dency. 102.49 Additional death benefit for children, state

fund. (1) Where the beneficiary under®2.460r 102.47 (1)
is,the wife or husband of the deceased employee and is wholly
pendenfor support, an additional death benefit shall be paid

(7) NOT TO AFFECTOTHERRIGHTS,BENEFITSOR COMPENSATION.
The compensation provided for in this section is in addition to, a

not eXC.IUS'Vﬁ of, any pentsjllonbnglhts, death benefitsther com ¢ 0- " e finds provided by sutb) for each child by their mar
pensatiorotherwise payable . y E?W ) riage who idiving at the time of the death of the employee, and
(8) DEeFINITIONS. As used in this section: who s likewise wholly dependent upon the employee for support.
(a) “Correctionalofficer” means any person employed by th&uch payment shalcommence at the time that primary death
stateor any political subdivision as a guard diiagr whose prin  benefitpayments are completed, oailvancement of compensa
cipal dutiesare supervision and discipline of inmates at a pen@n hasbeen paid at the time when payments would normally
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havebeen completed. Payments shall continue at the rate of 10%1. A wife upon a husband with whom she is living at the time
of the surviving parerg’weekly indemnity until the child’18th  of his death.

birthday. If the child is physically or mentally incapacitatsd¢ch 2. A husband upon wife with whom he is living at the time
paymentanay be continuebdeyond the 18th birthday but the pay of her death.

mentsmay not continue for more than a total of 15 years. 3. A child under the age of 18 years upon the parent with

(2) A child lawfully adopted by the deceased employee agghomhe or she is living at the time of tHeath of the parent, there
the surviving spouse, prior to the time of the injuaid a chilchot  peingno surviving dependent parent.
the deceased employsedwn by birth or adoption but living with

iving at the time of the death of the parent, there being no sur
viving dependent parent.

(3) If the employee leaves a spouse wholly dependent and alsgyy \yhere a dependent whosistitled to death benefits under
achild by aformer marriage or adoption, likewise wholly depeny,.c ¢ nsectiorsurvives the deceased employee, all other depen
dent,aggregate benefits shall be the same in amount as if the ¢ a.ts shall be excluded. The ajiag of any portién of the sup
werethe childof the surviving spouse, and the entire benefit sh t and maintenance o.f a child upon aifethe parents, or any
be apprc])rtli%ned to the dgpgndents |néhg amﬁunts tha‘; tﬂege ﬁmtarycontribution toward the support afchild by a parent,
dments ad e}]erm%ne to ebJUSt.' consal enngt e agl_f]s Obt ef_ €P&flan obligation to suppoe child by a parent constitutes living

entsand other factors bearingn dependency The benefit i any such parent within the meaning of this subsection.
awardedo the surviving spousghall not exceed 4 times the aver (2) WHoARENOT. (a) No person shall be considered a depen

ageannual earnings of the deceased employee. . -
(4) Dependencyof any child for the purposes of this sectio dent unless that person is a spouse, a divorced spouse who has not
shallbe determined according to162.51 (1)in like manner as Remarriedor a lineal descendant, lineal ancegoother sisteror
d be d if th g ving d d othermember of the familywhether by blood or by adoption, of
would be done if there was no surviving dependent parent. 10 cased employee.

(5) (a) In each case of injury resulting in death, the employer (b) If for 8 years or more prior to the date of injury a deceased

orinsurer shall pay into the state treasury the sum of $5,000. o )jveehas been a resident of the Unigtdtes, it shall be con
(b) In addition to the payment required under. (@ in each  ¢jysjvely presumed thato person who has remained a nonresi

caseof injury resulting in death leaving no person dependent fgentalien during that period is either totally or partially dependent

support,theemployer or insurer shall pay into the state treasufihonthe deceased employee for support.

theamount of theleath benefit otherwise payable, minus any pay (c) No person who is monresident alien shall be found to be

mentmade under 402.48 (1)in 5 equabnnual instalments with ojnertotally or partially dependentn a deceased employee for
thefirst instalment due as of the date of death. , supportwh())/ car?not esytabI%h dependerimgy proving cgnt)r/ibu

(c) In addition to the payment requiradder par(a), in each tjonsfrom the deceased employleg written evidence or tokens
caseof injury resulting in death, leaving one or more persons P the transfer of monesguch as drafts, lettecs credit, microfilm
tially dependent for suppothe employer or insurer shall pay intor other copies of paid share drafts, canceled checksceipts
the state treasury an amount which, when added to the sums pgidnhe payment to any bangxpress companynited States post
or to be paid on account of partial dependency and undé2s48  office, or other agency commercially engaged in the transfer of
(1), shall equal the death benefit payable to a person Wholi,dsfrom one country to anotheior transmissiorf funds on
dependent. behalfof said deceased employee to such nonresidentcidiemn

(d) The payment into the state treasury shall be made in all sistidependencyThis provision shall not be applicable unltss
casegegardless of whether the dependemtpersonal represen employeehas been continuously in the United States for at least
tativesof the deceased employe@mmence action against a 3rcdbneyear prior to hisor her injury and has been remuneratively
partyunder s102.29 If the payment is not made within 20 daygmployedtherein for at least 6 months.
after the department makes request therefry sum payable  (3) Dision AMONG DEPENDENTS. If there is more than one
shallbear interest at the rate of 7% per year personwholly or partially dependent, the death benefit shall be

(e) Theadjustments in compensation provided inl€R.57  divided between such dependents in such propostoime depart
102.58and102.60do not apply to payments made under this sementshall determine tbe just, considering their ages and other
tion. factsbearing on such dependency

(6) Thedepartment may award the additional benefits payable (4) DeEPENDENCYAS OF THE DATE OF DEATH. Questions as to
under this section to the surviving parent of the chilthéehild’s  whois a dependent and the extenhisf or her dependency shall
guardianor to such otheperson, bank or trust company for thebe determined as of the date of the death oktheloyee, and the
child’s use as may be found best calculated to conserve the inteleplendent'sight to any death benefiecomes fixed at that time,
of the child. In the case of death of a child while benefits are stdlgardlessof any subsequent change in conditiorhe death
payablethere shall be paid the reasonable expense for burial, behefitshall be directly recoverable by and payable to the depen

exceeding$1,500. dentsentitled thereto or their legal guardians or trusteesase
(7) All payments received under this section shall be dep@f the death of a dependent whose right to a death benefit has thus
ited in the fund established by H2.65 becomefixed, so much of the benefit as is then unpaid is payable
History: 1971 c. 26Gs.92 (4} 1975 c. 147199 1977 c. 1951979 c. 10s.60  t0 the dependerd’ personal representatives in gross, unless the
(13); 1979 c. 278355 1985 a. 831991 a. 851993 a. 4921997 a. 253 departmentletermines that the unpaid benefit shall be reassigned,

DI e W 1 o 2re notincreased by s. 102.57. Sohwarfgndersub.(6), and paid to any other dependent who is physically
or mentally incapacitated or a minoA posthumous child is for
102.50 Burial expenses. In all cases where death of arfnepurpose of this subsection a dependent as of the date of death.

employeeproximately results from the injury the employer or (5) WHEN NoT INTERESTED. No dependenbf an injured
insurershall pay the reasonable expense for burial, not exceed@tgployeeshall be deemed a party in interest to any proceeding by
$6,000. the employee forthe enforcement of the employge&laim for
History: 1971 c. 1481977 c. 1951985 a. 831991 a. 851995 a. 17. compensationnor with respect to the compromise thereof by such

employee. A compromise of all liability enterethto by an
102.51 Dependents. (1) WHo ARE. (a) The following per employeeis binding upon the employsadependents, except that
sonsare entitled to death benefits as if they are solely and whadlgy dependent of a deceased employee may submit the compro
dependenfor support upon a deceased employee: mise for review under 402.16 (1)
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(6) DivisioN AMONG DEPENDENTS. Benefits accruing to a (i) The third, fourth or little toe at the secondigstal joint, 4
minor dependent child may be awarded to either parent in the digeks;
cretionof the department. Notwithstanding sib), the depart  (15) The loss ofan eye by enucleation or evisceration, 275
ment may reassign the death benefit, in accordance with thgigeks:

respectiveneeds therefor as between a survivdpguse and chil . . : :
drendesignated in sulfl) and $102.49 we(elk(?s,)' Total impairment of one eye for industrial use, 250

_ (7) CERTAIN DEFENSEBARRED. In proceedings for the collec — 17y 1415 deafness from accident or sudden trauma, 330
tion of primary death benefit or burial expense it shall not bev\?eekS' '

defense that the applicant, either individually or as a partner of .
memberwas an employer of the deceased. (18) Total deafnessof one ear from accident or sudden

History: 1975 c. 94147 1977 c. 1951981 c. 921983 a. 98368 1993 a. 12,  {rauma,55 weeks.
492 1995 a. 2251997 a. 2531999 a. 162 History: 1973 c. 1501975 c. 1471979 c. 278

A posthumously born illegitimaighild does not qualify as a dependent under sub. In a proceeding brought by an employee whdesetl total deafness in one ear
(4). Claimants not fallingvithin one of classifications under sub. (2) (a) will not qual skull fracture, loss of taste and smell, facial paralysis, and periods of intermittent
ify for benefits, regardless of dependency in fact. LarsBilHR, 76 Ws. 2d 595  headacheand dizziness, théepartment did not err in determining that the hearing
252N.w.2d 33 losswas a scheduled disability under sub. (18), with a separate award for the addi

tional physical eflects of the deafness, rattiban considering the entire range of dis
. . i abilitiesas a whole, since where a loss is recognized by and compensable under this

_102'52 _Permanent_ partlal dlsab'“ty schedule. l_n ca_ses_ section,the schedule therein is exclusiveande Zande.MLHR Dept.70 Wis. 2d
includedin the following schedule of permanent partial disabiliio86 236 N.w2d 255
tiesindemnity shall be paid for the healing period, and in addition,The*loss of an arm at the shoulder” undeb. (1) includes injuries to the shoulder
for the period specified, at the rate of two-thirds ofdherage Hagen LIRC,210 Ws. 2d 12563 N.W2d 454(1997).

weekly earnings of the employee, to be compuwtegbrovided in

s.102.11 102.53 Multiple injury variations. In case an injury causes
(1) The loss of an arm at the shouldsd0 weeks: more than one permanent disability specified in32.44 (3)
' 102.52and102.55 theperiod for which indemnity shall be pay
(2) The loss of an arm at the elbo#60 weeks; able for each additional equal or lesser disability shall be
(3) The loss of a hand, 400 weeks; increaseds follows:

(4) Theloss of a palm where the thumb remains, 325 weeks; (1) In the case of impairment of both eyes, by 200%.
(5) Theloss of a thumb antthe metacarpal bone thereof, 160 (2) In the case of disabilities on the same hand covered by s.

weeks; 102.52(9), by 100% for the first equal or lesser disability and by
(6) Theloss of a thumb at the proximal joint, 120 weeks; 150%for the 2nd and 3rd equal or lesser disabilities.
(7) The loss of a thumb at the distal joint, 50 weeks; (3) In the case of disabilities on the same foot covered by s.
(8) Theloss of all fingers on one hand at their proximal joints,02.52(14), by 20%.

225 weeks; (4) In all other cases, by 20%.
(9) Losses of fingers on each hand as follows: (5) Theaggregate result as computed by applying @)band

(@) An index finger and the metacarpal bone thereof, 60 weeltg aggregate result for members on the same hand or foot as com
(b) An index finger at the proximal joint, 50 weeks; putedby applying subg2) and(3), shall each be taken as a unit

. ) e . for applying sub(4) as between such units, and as between such
(c) An index finger at the second joint, 30 weeks; unitsand each other disability

(d) Anindex finger at the distal joint, 12 weeks; History: 1973 c. 1501979 c. 278
(e) A middle fingerand the metacarpal bone thereof, 45 weeks; . . o
() A middle finger at the proximal joint, 35 weeks; 102.54  Injury to dominant hand.  If an injury to an employ

() A middle finger at the second joint, 20 weeks; ee'sdominant hand causes a disability specified.102.52 (1)
(h) A middle finger at the distal joint, 8 weeks: to (9) or amputation of more than two-thirds of the distal joint of
Y A ring fi 9 i J | b . ; - I(a.finger, theperiod for which indemnity is payable for that disabil
(i) Aring finger and the metacarpal bone thereof, 26 weekgy or amputation is increased B$%. This increase is in addition

(i) Aring finger at the proximal joint, 20 weeks; to any other increase payable undef@2.53but, for cases in
(k) Aring finger at the second joint, 15 weeks; which an injury causes more than one permanent disalitiey
(L) Aring finger at the distal joint, 6 weeks; increaseunder this section shall be based on the periods specified

K s.102.52(1) to (9) for each disability and not on any increased

(m) A little finger and the metacarpal bone thereof, 28 wee Seriodspecified in $102.53

(n) A little finger at the proximal joint, 22 weeks; History: 1993 a. 81

(o) A little finger at the second joint, 16 weeks;

(p) A little finger at the distal joint, 6 weeks; 102.55 Application of schedules. (1) Whenevermamputa

(10) The loss of a leg at the hip joint, 500 weeks; tion of a member is made between any 2 joints mentioned in the

(11) The loss of a leg at the knee, 425 weeks; schedulen s.102.52the determined losand resultant indemnity

! ' thereforshall bear such relation to the loss and indenapplica
(12) The loss of a foot at the ankle, 250 weeks; blein case of amputatioat the joint next nearer the body as such
(13) Theloss of the great toe with the metatarsal bone therepfiury bears to one of amputation at the joint nearer the.body

83 1/3 weeks; (2) Forthe purposes of this schedplermanent and complete
(14) Losses of toes on each foot as follows: paralysisof any member shall be deemed equivalent to the loss
(a) A great toe at the proximal joint, 25 weeks; thereof.

(b) A great toe at the distal joint, 12 weeks; (3) Forall other injuries to the members of the body or its fac
(c) The second toe with theetatarsal bone thereof, 25 weeksslties which are specified in this schedule resulting in permanent
(d) The second toe at the proximal joint, 8 weeks; disability, though the member be not actually severed or the fac

ulty totally lost, compensation shall bear such relation to that

(€) The second toe at the second joint, 6 weeks; namedin this schedule as disabilitibsar to the disabilities named

(f) The second toe at the distal joint, 4 weeks; in this schedule. Indemnity in such cases shall be deterrjned
(9) The third, fourth or little toe witthe metatarsal bone allowing weekly indemnity during the healing period resulting
thereof,20 weeks; from the injury and the percentage of permanent disability result

(h) The third, fourth or little toe at the proximal joint, 6 weeksng thereafter as found by the department.
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102.555 Occupational deafness; definitions. (11) Compensatiomunder s102.66for permanent partial dis

(1) “Occupationaldeafness” means permaneattial or perma  ability due tooccupational deafness may be paid only if the loss
nenttotal loss of hearing of one or both ears due to prolongefihearing exceeds 20% of binaural hearing loss.

exposurdo noise in employment. “Noise” means sound capableHistory: 1971 c. 1481973 c. 1501975 c. 147199, 200, 1977 c. 1951979 c.

of producingoccupational deafness. “Noisy employment” mear?ggoﬁiji-ttcéegﬁéti%l;i%ﬁgfeaér?ijﬁgjiyirsjscontinueaca'sy operation and
employmentin the performance of which an employee 's'suh’ransfers{he emplo’yees to nonnoisy employment, they have been unable to make

jectedto noise. claim for occupational deafness until the conditions of sub. (b), (c) or (d) were met.

! The employee will now have the option of filing a claim at the time of transfer at the
(2) N,O be.neflt.s' shalbe Pa)(ame for temporary total O.I’ tempocurrentrate of compensation with a 2-1/2% reduction for each yeag®bver 50
rary partial disability under this chapter for loss of hearing due #ewaiting until he meets the conditions of sub. (b), (c) or (d) when he may file claim
prolongedexposure to noise. atthethen-current rate of compensation with a 1/2% reduction for each year of age
. . over50. [Bill 371-A]
(3) An employee who because otcupational deafness is |t s a prerequisite for an award of benefits under sub. (10) that the employee must
transferred)y his or her employer to other noisy employment anthvesufered some compensable hearing loss other than tinnitus; sub. (10) does not

; If e a compensable hearing loss in both ears or in a particul@esaral Cast
therebysustains actual wage loss shall be compensated at the; orporation vLIRC, 152 Ws. 2d 631449 N.W2d 619(Ct. App. 1989).

providedin s.102.43 (2) notexceeding $7,000 in the aggregate Agencyinterpretation and application of sub. (8) is discussed. Harnischfeger Cor

(T

from all employers. “ime of injury”, “occurrence of injury”, and porationv. LIRC, 196 Wis. 2d 650539 N.W2d 335(1995).
“date of injury” in such case mean the date of wage loss.

(4) Subjectto the limitations provided in this secticthere 102.56 Disfigurement. (1) If an employee is so perma
shall be payable for total occupational deafness of one3@ar Nently disfigured as to occasion potential wage loss, the depart
weeksof compensation; for total occupational deafness of boentmay allow such sum as it deems just as compensation there
ears,216 weeks of compensation; and for partial occupatiorf@f. not exceeding the employeeaverage annual earnings as
deafnessgompensation shall bear such relation to that nameddgfinedin s.102.11 In determininghe potential for wage loss
this section as disabilities bear to the maximum disabilities prandthe sum awardedhe department shall take into account the
videdin this section. In cases covered by this subsection, “tirfi§€.education, training and previous experieand earnings of
of injury”, “occurrence of injury”, or “datef injury” shall, at the the employee, the employeepresent occupation and earnings
option of the employee, be the datoccurrence of any of the fol ar]dllkellh_oo_d of future suitable ogcupatl_onal change. Consider
lowing events to an employee: ationfor disfigurement allowance is confined to those areéseof

. dythat are exposed the normal course of employment. The
(2) Transfer to nonnoisy employment by an e.mployer who%é; artmenshall also take into account the appearance of the dis
employment has caused occupational deafness P PP
o figurement, its location, and the likelihood of its exposure in
(b) The last day actually worked before retiring, regardless chupationsfor which the employee is suited.
vacationpay or time, sick leave or any other benefit to which the (2) Notwithstandingsub.(1), if an employee who claims cem

employesis entitled; : . -
o . . _pensatiorunder this section returnswrk for the employer who
(c) Termination of the employer—employee relationship; or employedthe employee at the time of the injury at the same or a
(d) Layoff, provided the laydfis complete and continuous for higherwage, the employee may not be compensated uthless
6 months. employeeshows that he or slpgobably has lost or will lose wages
(5) No claim under sub(4) may be filed until Zconsecutive dueto the disfigurement.
daysof removal from noisy employment after the time of injury History: 1971 c. 1481977 c. 1951987 a. 179

exceptthat under sul{4) (d)the 7 consecutive days’ period may ) )
commencawithin the last 2 months of layfof 102.565 Toxic or hazardous exposure; medical

(6) The limitation provisions in this chapter shall controfXamination; —conditions of liability . (1) When an
claimsarisingunder this section. Such provisions shall run frof@MPloyeeworking subject to this chapteas aresult of exposure
thefirst date upon which claim may be filed, or from the date §f the course of hisr her employment over a period of time to
subsequentleath, provided that nolaim shall accrue to any (OXic or hazardous substances or conditions, developslauty
dependentinless an award has been issued or hearing tests He)ly Observable abnormality or condition which, competent
been conducted by a competent medical specialist after tﬁ;ﬁdlcaloplnlon, predisposes or renders the employ in any manner

employeehas been removed from the noisy environment for erentially susceptible to disability to such an extent that it is
periodof 2 months. inadvisablefor the employee to continue employméntolving

. _such exposure and the employee is diggdirom or ceases to
_(7) No payment shall be made to an employee under this SEBntinuethe employment, arslifers wage loss by reason of such
tion unless the employee shall have workedoisy employment

: dischargepr such cessation, the department may allow such sum
for a total period of at least 90 ddfys the employer from whom it jeems just as compensation thergfot exceeding13,000.

the employee claims compensation. _ In the event a nondisabling condition may also be caused by toxic

(8) An employer is liable for the entire occupational deafnegs hazardous exposure not related to employment, and the
to which his or her employment has contributed; bprévious employeehas a history of such exposure, compensatiqras
deafness is established by a hearing test or other competent\ged by this sectiorshall not be allowed nor shall any other fem
dencewhether or not the employee was exposed to vaithén  edy for loss of earning capacityin case of such dischy prior
the 2 months preceding such test, the employer is not liable {gr'a finding by the department that it is inadvisable for the
previousloss scestablished nor is the employer liable for any lossmployeeto continue in such employment and if it is reasonably
for which compensation has previously been paid or awardedgrobablethat continued exposure would result in disahilite

(9) Any amount paid to an employee under this section by alighbility of the employer who so disclgas the employee is pri
employershall be credited against compensation payabknlgy mary, and the liability of the employes insurer is secondary
employerto such employee for occupational deafness under sulnsderthe same procedure and to the sarfecefs provided by
(3) and(4). No employee shall in the aggregate receive greagen02.62
compensatiorfrom any or all employers for occupational deaf  (2) Uponapplication of any employer or employee the depart
nessthan that prOVIded in this section for total occupatlonal-deaﬁemmay direct any emp|oyee of the emp|oyer or an emp|oyee
ness. who, in the coursef his or her employment, has been exposed to

(10) No compensatiomaybe paid for tinnitus unless a heartoxic or hazardous substances or conditions, to submit to
ing test demonstrates a compensable hearing loss other than tiexaminationby a physician or physicians to be appointed by the
tus. For injuries occurring oor after January 1, 1992, no com departmento determine whether the employee has developed any
pensatiormay be paid for tinnitus. abnormalityor condition under sulfl), and the degree thereof.
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The cost of the medical examination shall be borne by the persojury. This additional compensation accrues from, and nody
makingapplication. The results of the examination shall be sube paid to any person before, the end of the period for which com
mitted by the physician to the department, which shall subogit pensationfor permanent disability resulting from such injury is
ies of the reports to the employand employee, who shall havepayableby the employerand shalbe subject to 4.02.32 (6)and
opportunityto rebut the reports provided request therefarasle (7). No compromise agreement of liability for this additional
to the departmemwithin 10 days from the mailing of the report tocompensatiomay provide for any lump sum payment.
theparties. The department shall matsefindings as to whether  (1m) A compromise order issued undet@2.16 (1)may not
or not it is inadvisable for the employee to continugigor her e admitted as evidence in any action or proceeding for benefits
employment. compensableinder this section.

~(3) If an employee refuses to submit to the examination after(2) |n the case of the loss or of the total impairment of a hand,
directionby the commission, or amgember thereof or the depart arm, foot, leg or eye, the employer shall pay $7,000 intcstae
mentor an examiner thereof, or in any way obstrtiuéssame, the treasury. The payment shall be made in all such cases regardless
employee’sright to compensation under this section shall §f whether the employee, the employedépendent guersonal
barred. representativeommences action against a 3rd partpravided

(4) No payment shall be made to an employee under this sets.102.29

tion unless he or she shative worked for a reasonable period of (3) All payments received under this section shall be depos
time for the employer from whom he or she claims compensatigad in the fund established by X02.65
for exposing him or her to toxic or hazardous conditions. History: 1971 c. 1481971 c. 266.92 (4) 1973 c. 1501975 ¢. 1471977 ¢. 195

(5) Paymentof a benefit under this section to an employe@?ﬁg'fugnzd%/3&?55n%tzlgizgeaft}rggiz;ﬁiIilt;%enefits when an employerliable for per
shall stop such employefeom any further recovery whatsoever aneniotal disability Green Bay Soap Ca.BILHR, 87 Wis. 2d 561275 N.w2d

from any employer under this section. 190 (Ct. App. 1979).
History: 1977 c. 29195 1979 c. 278

Sub.(1) requires that aemployees termination be connected to the employmen1 02.60 Minor i||ega||y emp|oyed‘ Compensation_ When

that d th tibilitg di . G | Castings C tead,156 PR ; P

Wis. 20 752 457 N.W2d 557(CL. App. 1990). o9 orpnstea theinjury is sustained by a minor illegally employed, compensa
tion and death benefits shall be as follows:

102.57 Violations of safety provisions, penalty. Ifinjury (1) Doublethe amount otherwise recoveralifethe injured

is caused by the failure of the employer to comply withstatute employeeis a minorof permit age, and at the time of the injury is
or any lawful order of the department, compensation and deathployed required, sf€red or permitted to work without a writ
benefitsprovided in thischapter shall be increased 15% but theen permit issued pursuant to ct03 except as provided in sub.
total increase may not exceed $15,000. Failure of an employ2y.

reasonablyto enforce compliance by employees with #tatute  (2) Treble the amount otherwise recoverable, if the injured
or order of the department constitutes failure by the employerdmpioyeeis a minorof permit age, and at the time of the injury is

comply with that statute or order employed required, siféred or permitted to work without a per
#Si;osrg(::tiégi\%g.sgzl%gs%aﬁgs be applicable in the same case if the negligen mit.in any place of employment or at any employment in or for
both the employer and efnployee are causes of the emptoygary. Milwaukee %ﬁkh the department a_ctlng ur_]d_er authority C_)f ¢b3 has
Forgev. DILHR, 66 Wis. 2d 428225 N.W2d 476 adopteda written resolution providing that permiball not be
issued.
102.58 Decreased compensation. If injury is causedyy (3) Treble the amount otherwise recoverable if the injured

the failure of the employeeo use safety devices which are progmpjoyees a minorof permit age, and at the time of the injury is

videdin accordancevith any statute or lawful order of the departemp|oyed required, suered, or permitted to work at prohibited
mentand are adequately maintained, and the use of which-is r&Rployment.
sonE}nyen;?r_(lzed tgy ttk;e employeor if itr:ljurylreSL(Jths Irgmhg (4) Treblethe amount otherwise recoverable, if the injured
employee'sailure toobey any reasonable rule adopted aned re . ; : ; X
sonablyenforced by the employer for the safety of the employgé“ployee's a minor under_ permlt age and |IIegaIIy_emponed.
andof which the employee has notice, or if injury results from the_(5) (&) A permit or certificate of age unlawfully issued by an
intoxicationof the empioyee by alcohol beverages, as definedficer specified in ch103, or unlawfully altered after issuance,
s.125.02 (1) or use of a controlled substance, as definesi in'Withoutfraud on the part of the employshall bedeemed a per
961.01(4), or a controlled substan@malog, as defined in s. Mit within the provisions of this section. o
961.01(4m), the compensation amtiath benefit provided in this ~ (b) If the employer is misled in employing a minor illegally
chaptershall be reduced 15% but the total reduction may néecauseof fraudulent written evidence of age presented by the
exceed$15,000. minor, the increased compensation provided by this section shall
History: 1971 c. 1481981 c. 921983 a. 981987 a. 1791995 a. 448 not be paid to the employee, but shall be paid into the éstab

Theburden of proof i®n the employer to establish not only the fact of intoxicatiorlished by s.102.65

but [ tion between the condition and the inj ident. Haller B . .
e?age%aé‘r%%r‘;%'éﬂefé?fHS,4%6\%5.923"53'3'?&’13&_Wz‘fj"i‘i‘éy oracadent. HalerSeY ) If the amount recoverablmder this section for temporary

This section and s. 102.57 may be applicable in the same case if the negligenéisability shall be less than the actual lo§svage sustained by the
both the employer and employee are causes of the empéoiygery. Milwaukee  minor employee, then liability shall exist for such loss of wage.
Forgev. DILHR, 66 Ws. 2d 428225 N.W2d 476 .

(7) Subsectiong1) to (6) shall not apply to employees as
102.59 Preexisting disability , indemnity . (1) If an definedin s.102.07 (6)if the agency or publisher shall establish
employeehas at the time of injury permanent disability which iPy affirmative proof thatt the time of the injury the employee was
it had resulted frorsuch injury would have entitled him or her tohot employed with the actualr constructive knowledge of such
indemnityfor 200 weeks and, @sresult of such injupyncurs fur ~ @gency or publisher
ther permanent disability which entitles him or her to indemnity (8) This section shall not apply to liabilitarising under s.
for 200 weeks, the employee shall be paid from the fprmidded 102.06unless the employer sought to be glearknew or should
in this section additional compensation equivalent to the amotnatveknown that the minor was illegally employed by tioatrae
which would be payable for said previous disability if it hador or subcontractor
resultedirom such injury or the amount which is payable for said (9) The increasedcompensation or increased death benefits
further disability, whichever is the lesself said disabilities result recoverablainder sub(1) may not exceed $7,500he increased
in permanent total disabilihe additional compensation shall bexompensatiomr increased death benefits recoverable under subs.
in such amount as will complete the payments which would hagg, (3) or (4) may not exceed $15,000.
beendue had said permaneotal disability resulted from such  History: 1975 c. 14%.57; 1975 c. 1991977 c. 29195
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102.61 Indemnity under rehabilitation law . (1) Subject of training for a period in excess of 80 weeks in all, except as pro
to sub.(1m), an employee who is entitled to receive dra$ videdin s.102.43 (5)

receivedcompensation under this chapt@nd who is entitletb (2) The departmenbf workforce development, the commis
andis receiving instructions und2® USC 7010797k as admin  sjonand thecourts shall determine the rights and liabilities of the
isteredby the state in which the employee resides or in which thartiesunder this section in like manner and with likieeff as that
employeeresided at the time of becoming physically disabledepartmentthe commission and the courts do other issues under
shall,in addition to other indemnitye paid the actual and necescompensation. A determination undethis subsection may
saryexpenses of travel and, if the employee receives instructignludea determination based time evidence regarding the cost
elsewhere thaat the place of residence, the actual and necessgrgcope of the services provided by a private rehabilitation-coun
costsof maintenance, during rehabilitation, subject to the condjelorunder sub(1m) (a)or the cost or reasonableness of a rehabil
tions and limitations specified in suir). itative training program developed under s(m) (a)

(Am) (a) If the department has determined under Elithat (3) Nothingin this section prevents an employer or insurance
an employee is eligible for vocational rehabilitation servicesarrier from providing an employee with the servicea jpfivate
under29 USC 70X0797h butthat the department cannot provideehabilitation counselor or with rehabilitative training if the
those services for the employee, the employees®aiagt a private employeevoluntarily accepts those services or that training.
rehabilitationcounselor certified by the department to determineHistory: 1975 c. 1471985 a. 83135, 1993 a. 3701995 a. 2%s.3745 9126 (19)
whetherthe employee careturn to suitable employment without9130(4); 1997 a. 3112 _ - _
rehabilitativ training and that counselor determines that reha, JS<aUseelernce o e fedeal vocaonal enabitaio (i staed cofpan
bilitative training is necessario develop a rehabilitative training not constitute unlawful delegation of legislative authority to U.S. Congress. Dane

programto restore as nearly as possible the employee to his or GentyHospital & Home VLIRC, 125 Ws. 2d 308371 N.W2d 815(Ct. App. 1985).

A i i i Underss. 102.42 (9) (a), 102.43 (5) and 102.61, the department may extend tempo
preinjury earning capacity and pOtemlaI' rary disability, travel expense, and maintenance costs beyond 40 weeks if additional

(b) Notwithstanding s102.03 (4) an employee whose date oftrainingis warranted. Beloit Corp. Btate,152Wis. 2d 579449 N.Ww2d 299(Ct.

i i i ; ilitative APp. 1989).
injury 1S before May 4, 1994, magceive private rehabilitative The provisions of this section encompass formalized courses of instruction only

counselingand rehabilitative training under péa). Johnson VLIRC, 177 Ws. 2d 736503 N.W2d 1(Ct. App. 1993).

(c) The employer or insurance carrier shall payré@sonable ) S
costof any services provided for an employee by a private rehabP2.62 Primary and secondary liability; unchange -
litation counselor under pa@a) and, subject to the conditions ancable. In case of liability for thencreased compensation or
limitations specified in sub(1r) (a)to(c) and by rule, if the private increasedleath benefits provided for by102.57 or included in
rehabilitationcounselor determines that rehabilitative training i8. 102.6Q the liability ofthe employer shall be primary and the
necessarythe reasonable cost of thehabilitative training pro  liability of the insurance carrier shall be secondanycase pro
gram recommended by that counselorcluding tuition, fees, ceedingsare had before the departméott the recovery of such
booksand maintenance and travel expensblatwithstanding increasedcompensation oincreased death benefits the depart
that the department of workforce development may authorifeentshall set forth in its award the amount and order of liability
unders.102.43 (5)a rehabilitative training program that lalsts- ~ as herein provided. Execution shall not be issued against the

gerthan 80 weeks, a rehabilitative training program that lasts Bgurancecarrier to satisfy any judgment covering such increased
weeks or less is presumed to be reasonable. compensation or increased death benefits until execution has first

ta Deenissued againghe employer and has been returned unsatis
icedied as to anyart thereof. Any provision in any insurance policy

from the department of health and family services under(&jb. Undertakingto guarantee primary liability or to avoid secondary
without the prior approval of themployer or insurance carrjéne I|_ab|I|rt1y I{%r suc_kéln::reased ﬁomper}satlonrﬁ:rﬁerl]sed c:)eath bgn@a d
employeror insurance carrier is not liable for temporary disabilitf}S Shall be void. In case the employer shall have been adjudge

benefitsunder s102.43 (S)or for travel and maintenance expen Pankruptor have madan assignment for the benefit of creditors,
sesunder sub(1) that exceed what the employer or insurance c&" if the employerother than an individual, have gone out of busi

rier would have been liable for undtre rehabilitative training Nessor have been dissolved, or if a corporation, its chadee
programdeveloped by the private rehabilitation counselor  Peenforfeited or revoked, the insurer shall be liable for the pay
() Nothing in this subsection prevents an employer or ins mentof increased compensation and death benefits without judg

X S ) 'SUhentor execution against the employkut without altering the
ancecarrier from providing an employee withe services of a pri

vaterehabilitation counselor or with rehabilitative training unde'cr)rlmaryIlablllty of the employer

_sub.(3) before_the department of health daahily services makes 102 63 Refunds by state. Whenever the departmestall

its determination under pg@). certify to the state treasurer thatcess payment has been made
(f) The department of workforce development shall premulinders. 102.590r under s102.49(5) either because of mistake

gaterules establishing procedures and requirements for the @i otherwise, the state treasurer shall within 5 days after receipt of

vaterehabilitation counseling arehabilitative training process suchcertificate draw an order against the fund in the state treasury

underthis subsection. Those rules shall include rules specifyifrgo which such excess was paid, reimbursing such payor of such

the procedure and requirements for certification of private rehalsixcesgpayment, together with interest actuadyrned thereon if

litation counselors. the excess payment has been on deposit for at least 6 months.
(1r) An employee who receives a course of instruction orHistory: 1981 c. 92

otherrehabilitative training under sufd.) or (1m)is subject to the

following conditions and limitations: 102.64 Attorney general shall represent state and

commission. (1) Upon request of the departmentaafminis

(@) The employee must undertake the course of instructigion 5 re - it
G - , presentative of the department of justice shall repre
within 60 days from the date when the employee hd®uttly  gont the state in cases involving payment into or out odteite

recoveredrom the injury to permit so doing, or as sdbareafter treasuryunder $.20.865 (1) (fm) (kr) or (ur) or 102.29 The
asthe oficer or agency having clge of thenstruction shall pro - yenartment of justice, after giving notice to tepartmentf
vide opportunity for the rehat_)llltat_lon- o o _administration,may compromise the amouat such payments
(b) The employee musbntinue in rehabilitation training with put such compromises shall be subject to review by the depart
suchreasonable regularity as health and situation will permit. ment of workforce development. If the spouse of the deceased
(c) The employee maygot have expenses of travel and costsmployeecompromises his or her claifor a primary death bene
of maintenance under sufl) or costs of private rehabilitation fit, the claim of the children of such employee undet02.49
counselingand rehabilitative training under siibm) on account shallbe compromised on the same proportional basis, subject to
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approvalby the department. If the persons entitled to compensa\éVhegea disableg Wfor,l|<edr cogld hat\)/efclaigwed p'sfrmanent totall disdalwityfits

H H underthis section, but failed to do so before yIng Of causes unre ated to a compensa
“Q“ on the b&!‘S'S of total dependency undé02.51 (1)compro bleinjury, a surviving dependent may not claim the disability benefits. StalR@,
misetheir claim, payments under®2.49 (5) (aphall be com 136Wis. 2d 281401 N.W2d 578(1987).

promisedon the same proportional basis.

(2) Upon request of the department of administration, th02.75 Administrative ~expenses. (1) The department
attorneygeneral shall appear on behalf of the state in proceedif§@ll assess upon and collect from each licensed werkem
uponclaims for compensation against the state. The departm@@@sationinsurance carrier and from each employer exempted
of justice shall represent the interests of the state in proceediHggers. 102.28 (2)by special order or by rule, the proportion of
unders.102.49102.590r102.66 The department of justice maytotal costs and expenses incurred by the council on wsrkem
compromise claim@ such proceedings, but the compromises aR€nsatiorfor travel and research and by the department and the
subjectto review by the department of workforce developmer§ommissionin the administration of this chapter for tberrent
Costsincurred by the department of justice in prosecuting §gcal year plus any deficiencies in collections and anticipated
defendingany claim for payment into or out of the work injuryc0Stsfrom the previous fiscal yeahat the total indemnity paid
supplementabenefitfund under s102.65 including expert wit _OF Payable under this chapter by each such carrier and exempt
nessand witness fees but not including attorney fees or attorn@jPloyerin workers compensation casestially closed during
travel expenses for services performed under this subsection, skigiPreceding calendar yeather than for increased, double or

be paid from the work iniury supplemental benefit fund. treble compensation bore to the total indemnity paid in cases
P LTy Stpp closedthe previous calendar year under this chapter tagliers

_(3) In any action to revievan order or award of the commis ndexempt employers other than for increased, double or treble
sion,and upon any appeal therein to the court of appeals, the atfor

neygeneral shall appear on behalf of teenmission, whether an mpensation. The council on workés compensation and the

thyg tv def dppt hall b ted ’ t that i Y commissionshall annually certifyany costs and expenses for
otherparly detendant snail be represented or eéxept that in worker’s compensation activities to the department at such time
actionsbrought by the state tlgwvernor shall appoint an attorne

S Yasthe secretary requires.

to appear on behalf of the commission. .

History: 1975 c. 1471977 c. 18%.134 1977 c. 1951979 c. 105.60 (1L); 1981 (2) The department shall require that payments for costs and
c. 20, 1983 a. 981995 a. 2%s.3745g 9130 (4) 1997 a. 3 expensedor each fiscal year shall be made on such dates as the

Sub. (3) does not result in providing public counsel for a private party litigandepartmenfrescribes by each licensed workecompensation
becausaowhere does the statute make the attorney general the claiattotiey insurancecarrier and employer exempted under162.28 (2)
butexpressly states that the attorney general shall appear on behalf of the departi enlf! "
Hunterv. DILHR, 64 Ws. 2d 97 218 N.W2d 314 achsuch payment shall be a sum equal to a proportionate share

of the annual costs and expenassessed upon each carrier and

102.65 Work injury supplemental  benefit fund. (1) The employeras estimated by the department.
moneyspayable to the state treasury undefl62.47 102.49and (4) From the appropriation under 20.445 (1) (ha)the
102.59 together with all accrued interest, shall constitute a furitpartmenshall allocate the amounts that it collects in applica
to be known as the “@rk Injury Supplemental Benefit Fund”. tion fees from employers applyirigr exemption under 402.28

(2) For proper administration of the moneys available in the) and the annual amount that it collects from employerdhthet
fund the department shall by orgset aside in the state treasurfPeenexempted under 402.28 (2)to fund the activities of the
suitablereserves to carry to maturity thiability for benefits departmentinder s102.28 (2) (bjand(c).
underss.102.44 10249 102.59and102.66 Such moneys shall History: 1975 c. 391975 c. 144.54; 1977 c. 195418 1981 c. 2092; 1987 a.

: : : 27;1991 a. 851995 a. 17.
beinvested by the investment board in accordance wRb.44

() ) - 102.80 Uninsured employers fund. (1) There isestab
(3) If the balance in the fund on any June 30 exceeds 3 tinigked a separate, nonlapsible trust fund designated as the unin
theamount paid out of such fund during the fiscal year ending earedemployers fund consisting of all the following:
suchdate, the department shaily order direct an appropriate (3) Amounts collected from uninsured employers under s.
proportionalreduction of the payments into such fund under sgg> g2
102.47 102.49and102.59s0 that the balance in the fund will .
remainat 3 times the payments made in the preceding fiscal y S(b) Uninsured employer assessments collected undie2ss5
History: 1975 c. 1471977 c. 291981 c. 2652202 (28) (5)1983 a. 98.31; 1989 :

a.64 1991 a. 1741995 a. 17. (d) Amounts collected from employees or dependerfits
_ _ employeesinder s102.81 (4) (b)
102.66 Payment of certain barred claims. (1) In the (e) All moneys received by the department for the uninsured

eventthat there is an otherwise meritorious claim for occupationsipioyers fund from any other source.
diseasdarred solely by the statute of limitatiomsder s102.17 (3) (a) If the cash balancie the uninsured employers fund

(4), the department may in lieu of workecompensatiobenefits gqualsor exceeds $4,000,000, the secretary shall consult the

direct payment from the work injury supplemental benefit fundoyncilon workets compensation within 45 days after that cash
unders.102.65such compensation and such medical expense nceequals or exceeds $4,000,000. Eeeretary may file

would otherwise be due, based on the date of injury to or on behgili, the secretary of administratiomithin 15 days after conseilt
of the injured employee. The benestsall be supplemental to thejg the council on workés compensation, a certificate attesting

extentof compensation liability to any disability or medical benghat the cash balance in the uninsured employers fund equals or
fits payable from any group insurance poheliere the premium oy ceed<s4,000,000.

is paid in whole or in part by any employer under any federal
insuranceor benefit program providing disability or medical

223?:&?&5 ee gg‘nzﬁ?segfyg%?lszlﬁd%??ﬁ{ Sagg Cﬁgﬁh group policy Bceptedactyarial principleslf the secretary determines that the
X . ) . expectedultimate losses to the uninsured employers fund on
(2) In the case of occupational disease, approphiatefits nown claims and on incurred, but not reported, claims exceed
may be awarded from the work injusupplemental benefit fund g5o4 of the cash balance in the uninsured employers fund, the sec
wherethe status or existence of the employeitdinsurance car yetaryshall consult with the counaiin workets compensation.
rier cannot be determined or whehere is otherwise no adequatgf thesecretaryafter consulting with the council on workecom
remedy,subject to the limitations contained in s(). pensationdetermines thahere is a reasonable likelihood that the
History: 1975 c. 1471979 c. 278 _ _ . ___cash balance in the uninsured employers fund may become inade
This section authorizes the award lnénefits for otherwise meritorious claims quateto fund all claims under $02.81(1), the secretary shall file

barredby the statute of limitations infett at the time the claim arose. State v1" e - =, )
DILHR, 101 Ws. 2d 396304 N.W2d 758(1981). with the secretary of administration a certificate attesting that the

(ag) The secretary shall monitor the cash balanceatil,
curredlosses to, the uninsured employers fund using generally
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cashbalance in the uninsured emploeiund is likely to become IV of ch. 16do not apply to an attorney hired under this subsec
inadequateo fund all claims undes.102.81 (1)and specifying tion. The chages for the services retained under this subsection
adate after which no new claims undet®2.81 (1)will be paid. shallbe paid from the appropriation unde28.445 (1) (hp) The

(am) If the secretary files theertificate under pafa), the costof any reinsurance obtained under this subsection shall be
departmenmay expend the moneys in the uninsured employdtaid from the appropriation under20.445 (1) (sm)
fund, beginning on the first day of the first July after the secretary (3) An injured employee of an uninsured employer or his or
files that certificate, to make payments undei@2.81 (1)to her dependents may attempd recover from the uninsured
employeesof uninsured employers and to obtain reinsuran@mployer,or a 3rd party under €02.29 while receiving or
unders.102.81 (2) attemptingto receive payment under sifh).

(b) If the secretary does not file the certificate under(par (4) An injured employee, othe dependent of an injured
the department may not expend the moneys in the uninsum@ployeewho received one or more payments under &lp.
employersfund. shalldo all of the following:

(c) If, after filing the certificate under pdg), the secretary  (a) If the employeer dependent begins an action to recover
files the certificate under pgag), the department may expend thecompensatiorirom the employes’employer or a 3rd partiable
moneysin theuninsured employers fund only to make paymentmders. 102.29 provide to the department a copfyall papers
unders. 102.81 (1)to employees of uninsured employers ofiled by any party in the action.
claims made before the date specifiedthat certificate and to  (p) |f the employee or dependent receives compensation from
obtainreinsurance under $02.81 (2)for the payment of those the employees employer or a 3rd party liable undet82.29 pay
claims. to the department the lesser of the following:

(4) (a) If an uninsured employavho owes to the department 1 The amount after attorney fees and costs that the employee
anyamount under 4.02.820r102.85 (4)transfers his or her busi g, dependent received under s(th.

nessassets or activities, the transferee is lidbkethe amounts

‘ ' ! 2. The amount after attorney fees and costs that the employee
owedby the uninsured employender s102.820r 102.85 (4)if s
the department determines that all of the following conditions al édependent received from the employer or 3rd party

satisfied: (5) Thedepartment of justice may bring an action to collect

1. Atthe time of the transfethe uninsured employandthe the payment un_der Suld).
transferee are owned or controlled in whole or in substantial part(6) (&) Subject to par(b), an employee, dependent of an
eitherdirectly or indirectly by the same interest or interestsitiw/  eMmployeean uninsured employea 3rd party who is liablender
out limitation by reason of enumeration, it is presumed unle§st02.290r the department may entato an agreement to settle
shownto the contrary that the “same interest or interests” includéPilities under this chapter
the spouse, child or parent of the individual who owned or con (b) A settlement under pga) is void without the departmest’
trolled the business, or any combination of more than one of thaifitten approval.

2. The transferee has continued or resumed the business of the’) This section first applies to injuries occurring on the first
uninsuredemployer either in the same establishmentetse day of the first July beginning after the day that the secretary files
where; or the transferee has employed substantially the safeertificate under £02.80 (3)a), except that if the secretary files
employeesas those the uninsuredhployer had employed in con a certificate under s102.80 (3) (ag}his section does not apply to
nectionwith the business assets or activities transferred. claimsfiled on or after the date specified in that certificate.

(b) The department may collect from a transferee described jffistory: 1989 a. 641995 a. 17.
par.(a) an amount owed under®)2.820r 102.85 (4)using the
proceduresspecified inss.102.83 102.835and102.87and the
preferencespecified in s102.84in the same manner as the depal
mentmay collect from an uninsured employer
History: 1989 a. 641991 a. 851993 a. 811995 a. 17.

102.82 Uninsured employer payments. (1) An unin
r§uredemp|oyer shall reimburse the department for any payment
made under s.102.81 (1)to an employee of the uninsured
employeror to an employeg’dependents, less amounts repaid by
the employee or dependents undei®2.81 (4) (b) The reim
102.81 Compensation for injured employee of unin- bursemenbwed under this subsection is due within 30 days after
sured employer . (1) (a) If an employee of an uninsuredthedate on which the department notifies the uninsaragloyer
employer,other than an employee wisoeligible to receive alter thatthe reimbursement is owed. Interest shall accrusnuounts
native benefits under $02.28 (3) sufers an injury for which the not paid when due at the rate of 1% per month.
uninsuredemployer is liable under $02.03 the department or  (2) (a) Except as provided in pafag), (am)and(ar), all unin

the departmens reinsurer shall pay to the injured employee or trgiredemployers shall pay to the department the greater of the fol
employee’sdependents an amount equal to the compensatiowing:

owedthem bythe uninsured employer under this chapter except 1. Twice the amount determined by the department to equal

penaltiesand interest due under 482.16 (3)102.18 (1) (band  what the uninsured employer would have paid during periods of

(bp), 102.22 (1)102.35 (3) 102.57and102.60 illegal nonpayment for workés compensation insurance in the
(b) The department shall make the payments required ungegceding3—year period based on the empldygayroll in the

par. (a) from theuninsured employers fund, except that if thereceding3 years.

departmenhas obtained reinsurance under ¢@pand is unable 2. Seven hundred and fifty dollars.

to make those payments from the uninsured employers fund, th?ag) An uninsured employer who is liable to the department

?heptartmentf’strﬁinsur?r st\a:(l make those payments according {@qerpar (a) 2 shall pay to the department, in lieu of the payment
eterms of the contract of reinsurance. i . requiredunder par(a) 2, $100 per day for each day that the
(2) Thedepartment may retain an insurance carrier orinsWmployeris uninsured if all of the following apply:

ance service ganization to process, investigate and pay claims 'y “theemployer is uninsured for 7 consecutive days or less.
underthis section and may obtain excesstop-loss reinsurance

with an insurance carrier authorized to do business in this state in2- 1 he employer has not previously been uninsured.
anamount that the secretary determines is necessary fathe 3. No injury for which the employer is liable unded82.03
operationof the uninsured employers fund. In caseslving hasoccurred during the period in which the employer is -unin
disputedclaims, the department may retain an attorney to repfaired.

sentthe interests of the uninsured employers fund andake (am) The department may waive any payment owed ypater
appearances on behalf thie uninsured employers fund in pro (a) by an uninsured employer if the department determines that the
ceedingaunder ss102.16t0 102.29 Section20.918and subch. uninsuredemployer is subject to this chapter only because the
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uninsuredemployer has elected to become sulijethis chapter law upon a sherff but may not collect from the uninsured
unders.102.05 (2)or 102.28 (2) employerany fee or chae for the execution of the warrant in

(ar) The department may waive any payment owed under p2¥cesf the actual expenses paid in the performance of his or her
(a) or(ag)if the department determines tttiaé sole reason for the duty.
uninsuredemployets failure to comply with s102.28 (2)is that (3) If awarrantis returned not satisfied in full, thepartment
the uninsured employer was a victim of fraud, misrepresentatisimall have the same remedies to enforce the amount due for pay
or gross negligence by an insurance agent or insurance brokenents,interest, costs and other fees as if the departmemebad
by a person whom a reasonable person would believe is an inguedjudgment against the uninsured employer and an execution
anceagent or insurance broker hadbeen returned wholly or partially not satisfied.

(b) The payment owed under péa) or (ag)is due within 30 (4) Whenthe payments, interest costs and other fees specified
daysafter the date on whighe employer is notified. Interest shallin a warrant have been paid to ttiepartment, the department
accrueon amounts not paid when due at the rate of 1% per morghallissue a satisfaction of the warrant and file it with the clerk of

(c) Thedepartment of justice pif the department of justice circuit court. The clerk of circuit court shall immediately enter the
consentsthe department of workforce development may bring &atisfactionof thejudgment in the judgment and lien docket. The
actionin circuitcourt to recover payments and interest owed to tdepartmenshall send a copy of the satisfaction to the uninsured
departmentf workforce development under this section. employer.

(3) (a) When an employee dies as a result of an injury for (5) Thedepartment, ift finds that the interests of the state will
which an uninsured employer is liabl@ader s102.03 the unin  not bejeopardizedand upon such conditions as it may exact, may
suredemployer shall pay $1,000 to the department. issuea release of any warrant with respect to any real or personal

(b) The payment under p&a) is in addition to any benefits ~ Propertyupon which the warrant is a lien or cloud upon title. The
othercompensation paid to an employee or survivors or the Wdﬂ@rk of circuit court shall enter the release upon presentation of

injury supplemental benefit fund under $62.46to0 102.51 therelease to the clerk and payment of the fee for filingetemse
History: 1989 a. 64359, 1091 a. 851993 a. 811995 a. 2%.9130 (4) 1997 a. andthe release shall be conclusive proof that the lien or cloud
3,38 upon the title of the property covered by the release is extin

uished.
102.83 Collection of uninsured employer payments. g

; : (6) At anytime after the filing of a warrant, the department
gln)y é?g omlj-nltf g\?vgg '?Os?r:gdd%rggrl?n%imaﬂzéog poagyggéﬂg ﬂgp;rrémemay commence and maintain a garnishee action as provided by

ceeding for review is pending, the departmerdarmyauthorized ch. 812 0r may use theemedy of attachment as provided by ch.

. . . . 11 for actions to enforce a judgment. The place of trial of an
E%%rr?fssrn;%tyg%t';s(;?hivgf‘;:gm directed to the clerk of CIrCUﬁction under ch8110r812may be either in Dane County or the

untywhere the debtor resides and may not be changedtiom

o . . C
_ 2. The clerk of circuit court shall enter in the judgment .a”@gunty in which the action is commenced, except upon conbent
lien docket the name of the uninsured employer mentiongin 4

- p‘e arties.
warrant and the amount of the payments, interest, costs and ot e(g

feesfor which the warrant is issued and the date whewéreant ) If the department issues an erroneous warrandepart
is entered. mentshall issue a notice of withdrawal of the warrant to the clerk

3. Awarrant entered under suitdshall be considered in all of circuit court for the county in which the warrant is filed. The

respectsas a final judgment constituting a perfected lien on thccleerk shall void the warrant and any liens attached by it,
P Juag gap (8) Any officer or director of an uninsured employer that is a

uninsuredemployets right, title and interest in atif the unin : .
rporation and any membeior manager of an uninsured

suredemployers real and personal property located in the Coun%ployerthat is a limited liability company may be found individ

wherethe warrant is entered. ually and jointly and severally liable fahe payments, interest
4. After the warrant is entered ine judgment and lien docket, costsand other fees specified in a warrant under this section if

the department or any authorized representative fif@gn exe after proper proceedings for the collection of those amdinois

cution with the clerk o€ircuit court for filing by the clerk of cir he corporation or limited liability compapys provided in this
cuit court with the sherifof any county where real or personalg (o the corporation or limited liability company is unable to

property of the uninsured employer is found, commanding the, i,se amounts to the department. The personal liability of the
sheriffto levy upon and sell sfidient real and personal property ygicers and directorsf a corporation or of the members and man
of g:e uninsured employer to pay thet_amount_st?ted n trt1e_warr rsof a limited liability companyas provided in this subsection

In the Same mannes upon an execution against property ISSU&tyyes dissolution, reayanization, bankruptgyreceivership,
uponthejudgment of a court of record, and to retum the warragt jonmentfor the benefit of creditors, judicially confirmed

to the department and pay to it the money collected by virtue Qo nsionor composition, or any analogous situation of the corpo

the warrant within 60 days after receipt of the warrant. ration or limited liability company and shall be set forth in a deter
(b) The clerk of circuit court shall accept agter the warrant minationor decision issued underi02.82

in the judgment and lien docket without prepayment of any feepistory: 1993 a. 811995 a. 17, 224 1997 a. 3538,

butthe clerk of circuit court shall submit a statement of the proper

fee semiannually to the department covering the periods from Jan2.835 Levy for delinquent payments. (1) DEFINITIONS.
uary 1 to June 30 and Julytd December 31 unless afdient bill | this section:

ing period is agreed to between the clerk and the department. Th “ " i

fees shall then bgaid by the department, but the fees provided by %:) “Eebt” means a”dellnquentfpc)jgytmgntt. d sei
5.814.61 (5)or entering the warrants shall be adttethe amount () “Levy” means all powers of distraint and seizure.

of the warrant and collectdfcom the uninsured employer when  (€) “Payment” means a payment owed to the department under
satisfactionor release is presented for entry s.102.82and includes interest on that payment.

(2) The department may issue a warrant of like terfose () “Property” includes all tangible and intangible personal
andeffect to any employee or other agent of the department, wii@pertyand rights to that propertincluding compensation paid
may file a copyof the warrant with the clerk of circuit court of anyor payable for personakrvices, whether denominated as wages,
countyin the state, and thereupon the clerlciofuit court shall ~salary,commission, bonus or otherwise, amounts paid periodi
enterthe warrant in the judgment and lien docket and the warr&&lly pursuant to a pension or retirement program, renteeeds
shallbecome a lien in the same manrerd withthe same force Of insurance and amounts paid pursuant to a contract.
andeffect, as provided in sufil). Inthe execution of the warrant, (2) POWERS OF LEVY AND DISTRAINT. If any uninsured
the employee or other agent shall have all the powers conferredeoyployerwho is liable for any debt fails fway that debt after the
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departmenhas made demand for payment, the department may(9) WRoONGFULLEVY. If the department determines that prop
collectthat debt and the expenses of the levy by levy upon agrgy has been wrongfully levied upon, the department may return
propertybelonging tahe uninsured employelff the value of any the property at any time, or may return an amount of money equal
propertythat has been levied upon under this section is nfit sufo the amount of money levied upon.

cientto satisfy theclaim of the department, the department may (10) PreservaTIONOF REMEDIES. The availability of the rem
levy upon any additional property of thieinsured employer until edy under this section doest abridge the right of the department
the debt and expenses of the levy are fully paid. to pursue other remedies.

(3) DUTIES TO SURRENDER. Any person in possession of (11) EvasioN. Any person who removes, deposits or conceals
obligatedwith respect to property or rights to property that is suyr aids in removing, depositing or concealing any property upon
ject to levy and upon which a levy has been made shall, up@Rich a levy is authorized under this section viittent to evade
demandof the department, surrender the property or rights er disy defeat the assessment or collection of any debt may be fined not
chargethe obligation to the department, except that part of th@orethan $5,000 or imprisoned for not more than 4 years and 6
propertyor rights which is, at the time of the demand, subject aonthsor both, and shall be liable to the state for the costs ef pro
any prior attachment or execution under any judicial process.secution.

(4) FAILURE TO SURRENDERENFORCEMENTOF LEVY. (a) Any (12) Nortice BEFORELEVY. If no proceedindor review per
uninsuredemployer who fails to surrender apsoperty or rights  mjtted by lawis pending, the department shall make a demand to
to property that is subject to lewypon demand by the departmentyhe uninsured employer for payment of the debt which is subject
is subject to proceedings to enforce the amount of the levy g |evy and give notice that the department mpassue legal action

(b) Any 3rd party who fails to surrender any property or righter collection of the debt against the uninsured employidre
to property subject to leyypon demand of the department, is-sultlepartmentshall make the demand for payment and give the
jectto proceedings to enforce the levihe 3rd party is not liable noticeat least 10 days prior the levy personally or by any type
to the department under this paragraph for more than 25% of ¢iienail service which requiressignature of acceptance, at the
debt. The department shall serve a final demand as provideddresf the uninsured employas it appears on the records of
undersub.(13) on any 3rd party who fails to surrengeoperty thedepartment. The demand for payment and notice shall include
Proceedingsnay not be initiated by the department untildys a statement of the amount of the debt, including carstisfees, and
after service of the final demand. The department shall issueha nameof the uninsured employer who is liable for the debt. The
determinatiorunder s102.82to the 3rd party for the amount of uninsuredemployets failure to accept or receive the notice does
the liability. not prevent the department from making the leMptice prior to

(c) When a 3rd party surrenders the property or rights to tigy is not required for a subsequent levy on any debt of the same
property on demand of the department or dispésmthe obliga uninsuredemployer within one year after the date of service of the
tion to the department for which the levy is made, the 3rd partydgginal levy.
dischargedfrom any obligationor liability to the uninsured  (13) ServiceoFLEVY. (@) The department shakrve the levy
employerwith respect to the property or rightsthe property aris  uponthe uninsured employer and 3rd party by personal service or
ing from the surrender or payment to the department. by any type of mail service which requires a signature of accept

(5) ACTIONSAGAINST THISSTATE. (@) If the department has fev ance.
ied upon propertyany persongther than the uninsured employer (b) Personal service shall beade upon an individual, other
who is liable to pay the debt out of which the levy arose, whhana minor or incapacitatgaerson, by delivering a copy of the
claimsan interest in or lien on that property amdo claims that |evy to the uninsured employer or 3rd party personallyigbying
thatproperty was wrongfullyevied upon may bring a civil action a copy of the levy at the uninsured empldgeaiwelling or usual
againstthe state in the circuit court for Dane Countihat action placeof abode with some person of suitable age and discretion
may be brought whethear not that property has been surrenderagsidingthere; by leaving a copy of the levy at the business-estab
to the department. The court may granly the relief under par lishmentof the uninsured employer with arfioér or employee
(b). No other action to question the validity of or to restrain @f the uninsured employer; or by delivering a copy of the levy to
enjoina levy by the department may be maintained. anagent authorized by law to receive service of process.

(b) In an action under pde), if a levy would irreparably injure  (c) The department representative who serves the levy shall
rightsto property the court may enjoin the enforcementiudit certify service of process on the notice of levy form and the person
levy. If the court determines that the property has been wrongfullgrvedshall acknowledge receipt of the certification by signing
levied upon, itmay grant a judgment for the amount of monesinddating it. If service is made by mail, the return receipt is the
obtainedby levy. certificateof service of the levy

(c) For purposesf an adjudication under this subsection, the (d) The uninsured employsror 3rd partys failure to accept
determinationof the debt upon which thaterest or lien of the or receive service of the levy does not invalidate the levy
departments based is conclusively presumed to be valid. (14) ANSWERBY 3RD PARTY. Within 45 daysafter the service

(6) DETERMINATION OF EXPENSES. Thedepartment shall deter of thelevy upon a 3rd partyhe 3rd party shall file an answer with
mineits costs and expenses to be paid in all cases of levy  the department stating whether the 3rd party is in possession of or

(7) Use oF PROCEEDS. (a) The department shall apply allobligatedwith respect to property or rights to property of the unin
moneyobtained under this section first against the expenses of shueed employer including a description of the property or the
proceedingsnd then against the liability in respect to which theghts to property and the nature and dollar amount of any such
levy was madeand any other liability owed to the department bgbligation.
the uninsured employer (15) DuRATION OFLEVY. A levy is efective from the date on

(b) The department may refund or credit any amount left aft@hich the levy is first served on the 3rd party until the liability out
the applications under paa), upon submission of a claim for aof which the levy arose is satisfied, until the levy is released or
refundor credit and satisfactory proof of the claim, to the persamtil one year after the date of service, whichever occurs first.
entitledto that amount. (18) RESTRICTION ON EMPLOYMENT PENALTIES BY REASON OF

(8) ReLeaseOF LEVY. The department malease the levy LEvy. No employer maglischage or otherwise discriminate with
uponall or part of property levied upon facilitate the collection respectto theterms and conditions of employment against any
of the liability or to grant relief from a wrongful leyput that employeeby reason ofhe fact that his or her earnings have been
releasedoes not prevent any later levy subjectto levy for any one levy or because of compliance with any

Wisconsin Statutes Archive.


https://docs.legis.wisconsin.gov/document/statutes/1999/102.835(13)
https://docs.legis.wisconsin.gov/document/statutes/1999/102.82
https://docs.legis.wisconsin.gov/document/statutes/1999/102.835(5)(b)
https://docs.legis.wisconsin.gov/document/statutes/1999/102.835(5)(a)
https://docs.legis.wisconsin.gov/document/statutes/1999/102.835(7)(a)

39 Updated 99-00Wis. Stats. Database WORKER’S COMPENSATION 102.87

provision of thissection. Whoever wilfully violates this subsecuninsuredemployer assessment shall be transmitted to the state
tion may be fined not more than $1,000 or imprisoned for not mdreasuremunder par(d). If the deposit is returned, the uninsured
than2 years or both. employerassessment shall also be returned.

(19) HearinG. Any uninsured employerho is subjectto a  (d) The clerk of the court shall collect and transmit to the
levy proceeding made by the department may request a headognty treasurer the uninsured employer assessment and other
unders.102.17to review the levy proceeding. The hearing is limamountsrequired under £9.40 (2) (m) The county treasurer
ited to questions of prior payment of the debt that the departmsnall then make payment to the state treasurer as provided in s.
is proceeding against, and mistaken identity of the uninsurgd.25(3) (f) 2. The statereasurer shall deposit the amount of the
employer. The levy is not stayed penditige hearing in any case uninsured employer assessment, together with a@nterest
in which property is secured through the levy thereon,in the uninsure@mployers fund as provided in1€2.80

(20) CostorLEVY. Any 3rd party is entitled to a levy fee of(1).
$5 for each levy in any case where property is secured through thgs) (a) The payment of any judgment under this section may
levy. The 3rd party shall deduct the fee from the proceeds of fesuspended or deferred for not more than 90 e discre
levy. tion of the court. The court shall suspend a judgment under this

History: 1993 a. 811995 a. 17,1997 a. 18/283 sectionupon the motion of the departmentthe department is
. . satisfiedthat the employés violation of s102.16(3) or 102.28
102.84 Preference of required payments. ~ Subject tahe (2 was beyond the employsrcontrol and that the employer no
federalbankruptcy lawsin the event of an uninsured empldger |onger violates $.102.16 (3)or 102.28 (2) In cases where a
dissolution,reoganization, bankruptcyeceivership, assignmentgeposithas been made, any forfeiturpenalty assessments, jail
for benefit ofcreditors, judicially confirmed extension proposagssessmems’ uninsured employer assess@eit®sts shall be

or compositionor any analogous situation including the adminigakenout of the deposit and the balanifeany, returned to the
tration of estates in circuit courtthe payments required of theemployer.

uninsuredemployer under 4.02.82shall have preference over all
claimsof general creditors and shall be paid next aftepéyenent
of preferred claims for wages.

History: 1993 a. 81

(b) In addition to any monetary penalties, the court may order
an employer to perform or refraiftom performing such acts as
may be necessary to fully protect anfieefuatethe public inter
est,including ceasing business operations.

102.85 Uninsured employers; penalties. (1) (a) An (c) All civil remedies are available in order to enforce thejudg
employerwho fails to comply with s102.16 (3)or102.28 (2)for mentof thecourt, including the power of contempt under 486,
lessthan 1 days shall forfeit not leshan $100 nor more than History: 1989 a. 641993 a. 811995 a. 2011997 a. 283
$1,000.

; ; 102.87 Citation procedure. (1) (a) The citatiorproce
105?%8(2?5?1 rgg)rﬁ;};vnhiof %Ifyéosﬁgmgzemtgssotzﬁig ng())ogor duresestablished by this section shall be used only in an action to

morethan $100 for each day which the employer fails to cem "€c0Vvera forfeiture under .02.85 (1jor (2). The citation form
ply with 5.102.16 (3)or 102.28 (2) providedby this section magerve as the initial pleading for the

(2) An employer who is required to provide workecom actionand is adequate process to give a court jurisdiction over the

pensatiorinsurance coverage under this chapter shall forfeit n%?rsonlf the _C|ta_mon is filed with the circuit court. .
lessthan $100 nor more than $1,000 if the employer does any of(?) The citation may be served on the defendant by registered
the following: mail with a return receipt requested.

(a) Gives false information about the coverage to his or her (2) A citation under this section shall be signed by a depart
employeesthe department or any other person who contracts wifrentdeputy or by an dicer who has authority to make arrests for
tion coverage in relation to that contract. mation: _
thatthe coverage has been canceled in relation to that contract. (b) The namend department of the issuing department deputy

(2m) Thecourt may waive a forfeiture imposed under gap. Or officer.
or (2) if the court finds that the employer is subject to this chapter (c) Theviolation alleged, the time and place of occurrence, a
only because the employer electedbémome subject to this chap statementhat the defendant committed the violation, the statute
terunder s102.05 (2)or 102.28 (2) or rule violated and a designation of the violation in language

(2p) Thecourt may waive a forfeiture imposed under gtp. Which can be readily understood by a person making a reasonable
or (2) if the court finds that the sole reason for the uninsuréffort to do so.
employer’sfailure to comply with s102.82 (2)is that the unin (d) A date, time angblace for the court appearance, and a
suredemployer was a victim of fraud, misrepresentation or groasticeto appear
negligenceby an insurance agent or insurance broker or by-a per (e) The maximum forfeiture, penalty assessmjeiltassess
sonwhom a reasonable person would believe is an insuranggnt, crime laboratories and drug law enforcemassessment
agentor insurance broker andanyapplicable uninsured employer assessment for which the

(3) An employer who violates an order to cease operatiodefendanis liable.
unders.102.28 (4)may be fined namore than $10,000 orimpfis  (f) Provisions for deposit and stipulation in lieu of a court

onedfor not more than 3 years or both. appearance.

(4) (a) If a court imposes a finer forfeiture under subgl) g) Notice that if the defendant makes a deposit and fails to
to (3), the %OU“ shall impose an uninsured employer assess earin court at the time specified in the citation, the failure to
equalto 75% of the amount of the fine or forfeiture. appeamill be consideredender of a plea of no contest and-sub

(b) If a fine or forfeiture is suspended in whole or in part, theissionto a forfeiture, penalty assessment, jail assessment, crime
uninsuredemployer assessment shadl reduced in proportion to laboratoriesand drug law enforcement assessment and any appli
the suspension. cableuninsured employer assessment plus cost®retceed the

(c) If any deposit is made for anfefise to which this section amountof the deposit. The notice shalko state that the court,
applies,the person making the deposit shall also depasiffia ~ insteadof accepting the deposit and plea, may decide to summon
cientamount to include the uninsured employer assessment e defendant or may issue an arrest warrant for the defendant
scribedin this section.If the deposit is forfeited, the amount of theuponfailure to respond to a summons.
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(h) Notice that if the defendant makes a depasit signs the  (b) If the defendant has made a deposit, the citation may serve
stipulation,the stipulation will be treated as a pl#fano contest asthe initial pleadingand the defendant shall be considered to
and submission to a forfeiture, penalty assessment, jail asséssvetendered glea of no contest and submitted to a forfeiture,
ment, crime laboratories and drug law enforcemasgéessment penaltyassessment, jail assessment, crime laboratories and drug
andany applicable uninsured employer assessment plus costdaaet enforcement assessment and any applicable uninsured
to exceed the amount of the deposit. The notice shall also stateeéhaployerassessment plus costs not to exceedutheunt of the
the court, insteadf accepting the deposit and stipulation, magleposit. The court may either accept the plea of no cortedt
decideto summorthe defendant or issue an arrest warrant for tlemterjudgmentaccordingly or reject the plea and issue a sum
defendantupon failure to respond to a summons, and that theons. If the defendant fails to appear in response to the summons,
defendantmay at any time before or at the time of the couthe court shall issue an arrest warrant. If the court accepts the plea
appearancelate, move the court for reliéfom the efect of the of no contest, the defendant maythin 90 days aftethe date set
stipulation. for appearance, move to withdraw the plea of no contest, open the

() Notice that thedefendant mayby mail before the court judgmentand enter a plea of not guilty if the defendant shimwvs

appearanceenter a plea of not guilty and request another date fh€ satisfaction of the court that failure to appear was dugido
acourt appearance. take,inadvertence, surprise or excusable neglect. If a defendant

() Notice that if the defendant does not make a deposit dndelieved from the plea of no contest, the court may order a writ
fails to appear in court at the time specifiectie citation, the L€complaint or petition to be filedf on reopening the defendant
courtmay issue a SUmmons or an arrest warrant. ’ is found not guiltythe court shall delete the record of conviction

andshall order the defendastiieposit returned.

(8) A defendantissued a citation under this section may (c) If the defendant hamade a deposit and stipulation of no
depositthe amount of monethat the issuing department deputy ntestthe citation serves as the initial pleading and the defendant

or officer directs by mailing or delivering the deposit and a co b idered tbave tendered a pl f test and sub

of the citation before the court appearance date to the clerk of g € considered thave tendered a plea of no contest ane su

circuit court in the county where the violation occurred, to tl ited to a forfeiture, penalty assessment, jail assessment, crime
' aboratoriesand drug law enforcement assessment and any appli

departmentr to the sherif's ofiice or police headquarters of the bleuni d | t ol o dih
officer who issuedhe citation. The basic amount of the deposf2Peuninsured employer assessment plus costoreitceed the
ountof the deposit. The court may either accept the plea of

shall be determinedinder a deposit schedule established by "

judicial conference. The judicial conference shall annual%ﬁntEStand enter judgment accordinglor reject the plea and

review and revise the schedule. In addition to the basic amotjit-€a SUMmMons or an arrest warranfier signing a stipulation

: . : of no contest, the defendant any time before or at the time
determinedby the schedule thaeposit shall include the penalty f the court éppearance d m?}é thé court for relief from the

assessmentail assessment, crime laboratories and drug la) ! - . .
enforcementassessment, any applicable uninsured employafectof the stipulation.The court may act on the motion, with or
assessmerind costs ' without notice, for cause shown byfidavit and upon just terms,

(4) A defendant rﬁay make a stipulation of no contest by SLqdrelieve the defendant from the stipulation and tfexef of the

N\ . . A ; ipulation.
mitting a deposit and a stipulation in the manner provided by su 'pS If a citation or summons is issued to a defendant under this
(3) before the court appearance date. The signed stipulation is ) X . -

ionand he or she is unable to appear in couthertay speei

pleaof no co_n_tlest and submission tolagorfeitu_re plusdthde per; d, the defendant may enter a plea of not guilty by mailing a letter
Z?}?grscserpneewgsszssssﬁgmer:ﬁycrgSSIichcl)eraLOnrilﬁgu?end eéupgfoya Jatingthat inabilityto the judge at the address indicated on the
assessmerand costs not to exceed the amount of the depositc' ation. The letter must show the defendaméturn address. The

. - lettermay include a request for trial during normal daytime-busi

(5) Exceptas providedby sub.(6), a person receiving a nesshours. Upon receipt of the letténejudge shall reply by let

depositshallprepare a receipt in triplicate showing the purpose fal, 4 the defendart’addressetting a time and place for trial. The
which thedeposit is made, stating that the defendant may inquifge shall be during normal business hours ifsquested. The
atthe ofice of the clerk of the circuit court regarding the dispoSyateof the trial shall be at least 10 days from the date on which the
tion of the deposit, and notifyinthe defendant that if he or shejgtterwas mailed by thaudge. Nothing in this subsection forbids

fails to appear in court at the tinspecified in the citation he or shey,q setting of the trial at any timeonvenient to all parties cen
shallbe considered thave tendered a plea of no contest and sub, .

mitted to a forfeiture, penalty assessment, jail assessment, crimcig) A department deputy or afiicer who collects a forfei
laboratoriesand drug law enforcement assessment and any appli . h .
cableuninsured employer assessment plus costortceed the Pure, penalty assessment, jail assessment, crime laboradoides

amoLoThe deposi and hat he court may accept the pea. 2% STeerIentsesesemert, spplcaple wninstres mployer
original of the receipt shall be delivered to the defendapémson pay y

: . county treasurer within 20 days after its receipt. If the department
?hrebr):e(r;?gi If the defendant pays by check, ¢aaceled check is deputyor officer failsto make timely payment, the county trea
' . . . . surermay collect the payment from the department deputyfier of
(6) Theperson receiving a deposit and stipulation of N6 CoBer py an action in the treasugename of dice and upon the tif
testshall prepare a receipt in triplicate showing the purpose fgr5) hond of the department deputy oficgr, with interest athe

which thedeposit is made, stating that the defendant may inqugGe of 1294 per year from the time when it should have Ipedh
atthe ofice of the clerk of the circuit court regarding the disposﬁ%ismry: 1382 a %;11997 a. 271999 a. 14

tion of the deposit, and notifying the defendant that if the stipula
tion of no contests accepted by the court the defendant will b§0288 Penalties; repeaters. (1) When a person is coen
consideredo have submitted to a forfeiture, penalty assessmeygted of any violation of this chapter or of any department rule or
jail assessment, crime laboratories and drug law enforcemgpier,and it is alleged ithe indictment, information or complaint,
assessmerdnd applicable uninsured employer assessment phsd proved or admitted otrial or ascertained by the court after
costsnot to exceedhe amount of the deposit. Delivery of the:onvictionthat the person was previously subjected to a fine or
receiptshall be made in theame manner as provided in s(8).  forfeiture within a period of 5 years underi€2.85 theperson

(7) If adefendant issued a citation under this section fails teay be fined not more than $2,000 or imprisoned for not more
appearin court at the time specified in the citation or by subséhan90 days or both.

quentpostponement, the following procedure applies: (2) When any person is convicted and it is alleged in the
(a) If the defendant has not maddeposit, the court may issueindictment,information or complaint and proved or admitted
asummons or an arrest warrant. trial or ascertained by the court after conviction that such person
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had been before subjected to a fine or forfeiture 3 times withivialation.

period of 3 years under s102.85and that those convictions (2) A person is concerned in the commission of the violation
remainof record and unreversed, the person may be fined fPthe person does any of the following:

morethan $10,000 or imprisoned for not more tamonths or  (3) Directly commits the violation.

bcﬁirs]{ory: 1089 a, 641991 a, 85 (b) Aids and abets the _commi_ssion of the violatior_l. _

(c) Is a party to a conspiracy with another to commit the viola
102.89 Parties to a violation. (1) Whoeveris concerned in tion or advises, hires or counsels or otherwise procures another to
the commission o violation of this chapter or of any departmentommitit.
rule or order under this chapter for which a forfeiture is imposed (3) No penalty for any violation of this chapter or rule or order

is a principal and may be clyad with and convicted of the viela of this chapter mape reduced or diminished by reason of this sec
tion although he or she did not directly commit it and although thign.

personwho directly committed it has not been convicted of the History: 1989 a. 64
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